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Letters 


Comments on the 
Whistleblower’s Act 

Richard Tuschman in “Another Look 
at the Notice Requirement of the 
Florida Private Sector Whistleblower’s 
Act” (November 1997) seems to over- 
look the main reason for distinguish- 
ing among the various forms of 
whistleblowing activity. 

The statute requires written notice 
to the employer by an employee who 
initiates or threatens to initiate an 
official complaint of illegal activity 
with a government agency and who 
seeks the statute’s protection for do- 
ing so. This is so because such an 
employee has the time and opportu- 
nity to go first to the employer and 
seek correction of the illegal practice. 

The latter two categories of 
whistleblower, those who are caught 
up in an government investigation or 
proceeding that is not of their mak- 
ing and those who simply refuse to 
violate the law and are fired as a re- 
sult, have no chance to inform to the 
employer in writing before blowing 
the whistle. Those who are ques- 
tioned in a trial or investigation may 


not know what they will be asked in 
advance; those who are fired on the 
spot for refusing an order to commit 
a crime could not have predicted the 
scenario and written a letter in ad- 
vance. 

That is why the legislature care- 
fully distinguished those who reason- 
ably could make an advance demand 
on the boss from those who could not. 
This point is missed only by those 
who really want to miss it. 


RICHARD E. JOHNSON 
Tallahassee 


Although I found Mr. Tuschman’s 
article interesting and well written, 
I fail to see an ambiguity in the 
Whistleblower Act language. F.S. 
§448.102(1) specifically precludes a 
written notice requirement from the 
other subsections of the statute 
where it reads, “However, this sub- 
section does not apply unless the 
employee has, in writing, brought the 
activity, policy, or practice to the at- 
tention of a supervisor... .” Mr. 
Tuschman reasons that the legisla- 
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ture intended the notice requirement 
to apply to all subsections; otherwise 
it would not have included the “su- 
perfluous” language of FS. 
§448.103(1)(c). It could just as easily 
be argued that the written notice re- 
quirement applies only to subsection 
448.102(1); otherwise the language 
quoted above would be “superfluous.” 
Logically, why would the legislature 
include the above language if it in- 
tended to have it apply to all of the 
subsections? 

Additionally, having the notice re- 
quirement apply to all subsections 
would prove to be an unreasonable 
burden on employees in certain 
cases. In those instances where an 
employee has little or no notice that 
he or she will have to testify to a gov- 
ernmental agency conducting an in- 
vestigation, would an employee have 
to decline testifying until written 
notice could be given to the em- 
ployer? And, there is the potential 
situation of an employer firing an 
employee whom the employer be- 
lieves will be asked to testify. Should 
the employee not have any recourse 
in that situation? 

The ideal is that an employee would 
be able to provide written notice to give 
an employer the chance to cure the 
wrong. Unfortunately, the ideal situa- 
tion rarely exists and the legislature 
has clearly taken that into consider- 
ation with the Whistleblower Act. 

ME issa A. HAZLeTrT 
St. Petersburg 


As co-author of the employee’s brief 
in Potomac Systems Engineering, Inc. 
v. Deering, 683 So. 2d 180 (Fla. 2d 
DCA 1996), I would like to point out 
some matters omitted from both the 
Second District’s opinion and from 
the recent management-oriented ar- 
ticle on Florida’s Private Sector 
Whistleblower Act, F.S.§§448.101- 
105, in the November issue. 

The crucial omission from both the 
opinion and the article is the require- 
ment that this ambiguous statute, 
being remedial, “must be construed 
liberally in favor of granting access 
to the remedy.” Martin County v. 
Edenfield, 609 So. 2d 27, 29 (Fla. 
1994) (construing the quite similar 


public Whistleblower’s Act, F.S. 
§112.3187). Interestingly, the Second 
District acknowledges this duty as to 
the private act in the just-published 
decision of Schultz v. Tampa Electric, 
22 FLW D2561 (No. 96-03045, Octo- 
ber 17, 1997), but ignored it completely 
in its Potomac opinion despite the fact 
that that duty comprised the main 
theme of the employee’s brief. (The 
ambiguity of the statute’s notice pro- 
vision is noted in Park v. First Union 
Brokerage Services, Inc., 926 F. Supp. 
1085, 1089, n. 3 (M.D. Fla. 1996). 

Likewise, there is no mention of 
the corresponding and “well-recog- 
nized rule of statutory construction 
that exceptions or provisos should be 
narrowly and strictly construed.” 
Samara Development Corp. uv. 
Marlow, 556 So. 2d 1097, 1100 (Fla. 
1990). “(T]he language of the... 
proviso should be strictly construed 
and limited to its narrowest applica- 
tion. By applying this rule we reduce 
to a minimum the restrictions on the 
broader remedial statute.” Farley v. 
Collins, 146 So. 2d 366, 368 (Fla. 
1962) 

Yet another omission is the fact that 
the public Whistleblower’s Act restricts 
its written notice requirement to the 
first of its three main clauses (i.e., 
§112.3187(7), first clause) in exact par- 
allel to §448.102 of the private 
Whistleblower’s Act, which limits its 
written notice requirement to the first 
of its three subsections, namely, 
§448.102(1). Similar statutes are to be 
construed in pari materia, Wakulla 
County v. Davis, 395 So. 2d 540, 541- 
542; 49 Fla.Jur.2d §173, p. 207, and 
§174, p. 209, at n. 91; but in the 
Potomac opinion, this requirement was 
ignored. 

The legislative history cited in the 
article is irrelevant because it says 
nothing about requiring a “written” 
notice as to all three subsections of 
§448.102, especially the one at issue 
in Potomac, namely, §448.102(3), 
which is supposed to protect employ- 
ees who have “[o]bjected to, or re- 
fused to participate in, any activity, 
policy, or practice of the employer 
which is in violation of a law, rule, or 
regulation.” Why on earth does an 
employer need an employee’s “written” 
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refusal to participate in his employer’s 
lawbreaking? Sadly, as the law now 
stands in the Second District, an em- 
ployee who is ordered to break the law 
immediately or be fired must now 
choose between keeping his livelihood 
or obeying the law. This result is nei- 
ther sound public policy nor a sound 
construction of the act. 

As to “ut res magis valeat quam 
pereat,” a rule which requires that 
every provision of a statute be con- 
strued as having a purpose, there is 
no reason to treat that rule as trump- 
ing the rule of liberal construction of 
a remedial statute; and in any event, 
that rule has no application here, 
where §448.103(1)(c) can readily be 
construed as making the writing re- 
quirement of §448.102(1) mandatory 
solely as to 448.102(1) causes of ac- 
tion (informing government agencies 
of wrongdoing). This construction is 
consistent with both the “liberal con- 
struction” rule and the “avoid mean- 
inglessness” rule, for such a construc- 
tion makes the writing requirement 
of 448.102(1) mandatory rather than 
advisory, so that it avoids the fate of 
the statutory mode of service provi- 
sion in Patry v. Capps, 633 So. 2d 9 
(Fla. 1994), which was held to be 
advisory rather than mandatory, de- 
spite the statute’s use of the manda- 
tory term “shall.” F.S. §768.57(2), 
quoted in Patry, 633 So. 2d at 11. 

I would be glad to e-mail a copy of 
the employee’s brief to any attorney 
who requests one. Attorneys without 
e-mail may obtain a copy by sending 
me an SASE and a blank floppy disk. 


GEORGE ZADOROZNY 
GZadorozny@aol.com 
P.O. Box 125 
Oldsmar, FL 34677 


Postscript 

Regarding the December article, 
“The Perils of (Reporting and) Not 
Reporting Sexual Harassment,” the 
U.S. Supreme Court granted certio- 
rari in the Faragher v. Boca Raton 
case. A decision is expected in July 
1998. 

N. JAMES TURNER 
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hey were new in town. Just 

been transferred. Mortgage 

rates being low, it was a per- 

fect time to buy a home. Af- 
ter some searching, they found their 
dream house and received a contract 
from the seller’s broker to sign. 
Words like “documentary stamps” 
and “special assessment liens” were 
ones they had not seen before. It was 
clear they needed a lawyer, but they 
did not know one. The couple looked 
in the yellow pages, but the maze of 
ads screaming out at them was con- 
fusing. Where could they turn to find 
a residential real estate lawyer in 
their neighborhood who could help 
them for a reasonable fee? 

If our prospective buyers had just 
moved to Sarasota, Miami, Gaines- 
ville, Daytona Beach, Lake Wales, 
Panama City, or any of 47 Florida 
counties, all they need do would be 
place a toll-free call to the Lawyer 
Referral Service of The Florida Bar. 
Trained employees of the Bar are on 
standby during normal business 
hours to receive calls from the pub- 
lic seeking lawyers, to screen the call, 
and to refer the caller to a lawyer 
qualified to address the caller’s prob- 
lem and happy to handle midrange 
matters at a reasonable fee. 

There is just one drawback in our 
story: This new family in town never 
heard of The Florida Bar, much less 
the Bar’s Lawyer Referral Service. 

Now, however, this obstacle to re- 
ceiving affordable legal services is 
being erased. The Florida Bar has 
now formulated a plan of action to 
reach out to the middle class citizens 
of this state to familiarize them with 
our Lawyer Referral Service. 

Since breathing new energy into 
our lawyer referral system was one 
of my goals this year, I turned to 
someone who has an abundance of 
energy and good judgment, Lep 


CHECKING OUT the Lawyer Referral Service’s new announcement on the World Wide Web are (from left) 


Come to the Source: Come to The Florida Bar 


Executive Director Jack Harkness, YLD President Lep Adams, and President Edward R. Blumberg. 


Adams, president of the Young Law- 
yers Division. True to form, Lep tack- 
led this project with great exuber- 
ance and innovation. We are thus 
pleased to announce that in early 
spring we will begin a public service 
campaign to let prospective clients 
know that when they need a lawyer, 
all they have to do is come to The 
Florida Bar. 

We have initiated a pilot program 
in a small city (Gainesville), a mid- 
size city (Sarasota), and a large met- 
ropolitan community (Dade County). 
Through the use of well-placed and 
memorable announcements in print 
media and radio, legal consumers 
will be educated about hiring a law- 
yer and the availability of the Law- 
yer Referral Service. 

We have designed a method of 
tracking the success of the program. 
If the program is successful, and we 
believe it will be, a similar program 
will be started in all 47 of the 67 
Florida counties that are covered by 
our referral service. 

In screening the calls, if a prospec- 
tive client lives in a city or county 
covered by a local bar association re- 
ferral service, we will promptly refer 
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the client to that association. We also 
have a program of low fees for the 
elderly poor and AIDS sufferers. 

The affluent have the wherewithal 
to locate and retain lawyers. The poor 
can seek legal aid and pro bono law- 
yers. The great middle class, into 
which most of us fall, shall not be for- 
gotten. There are many lawyers who 
would gladly provide representation 
to the midrange client. 

It is our plan to bring prospective 
client and lawyer together. If you 
would like to represent clients 
through the lawyer referral service 
of The Florida Bar, please call our 
staff coordinator, Karen Kelly, at 
(850) 561-5810 for more details and 
an application. 

The lawyers of Florida are sworn 
to serve the people and to protect 
their rights. An important mecha- 
nism to accomplish this exists with 
the Lawyer Referral Service. I urge 
you to give serious consideration to 
calling to join today. 


EpWarD R. BLUMBERG 
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eople often ask me to de- 
fine the mission of the 
American Bar Association. 
My answer is simple. We 
seek to enhance the professionalism 
of all lawyers. 

To some, this may seem a rhetori- 
cal statement. But I can assure you 
that the ABA today is very serious 
about advancing professionalism. 

Why so serious now? For one, our 
profession’s standing with the pub- 
lic is not stellar. More importantly, 
we have reason to be concerned as 
the legal profession is propelled by 
societal changes and the future 
seems uncertain. Our profession is 
more commercial and crass, our val- 
ues seem fragile and often suspect. 
We could use a moment to reflect. Let 
us start by recalling what exactly we 
do profess as lawyers. 

Didn’t we become lawyers to be a 
part of a learned and noble profes- 
sion? The best definition I know is 
that the lawyer is an “expert in the 
law pursuing a learned art in service 
to clients and in the spirit of public 
service; and engaging in these pur- 
suits as part of a common calling to 
promote justice and the public good.” 

Let me amplify this in more spe- 
cific terms. Here are the elements of 
professionalism that I believe define 
our calling. 

First is fidelity to ethics and integ- 
rity. Ethical rules should not be a 
confinement, but a meaningful com- 
mitment — in the spirit of enlarging 
and enhancing one’s adherence to the 
integrity of the profession. 

Second is service to clients with 
competence and dedication — as well 
as independence. Independence is 
part of the lawyer’s calling. Much of 
the reason so many lawyers face 
malpractice suits is they do not have 
the wisdom and fortitude to say “no” 


Viewpoint 


to a client when “no” should be said. 

Third is a meaningful legal educa- 
tion — not as a chore to meet some 
point requirement, but as a commit- 
ment to growth and replenishment. 

Fourth is civility. We need to re- 
sist the Rambo-type tactics in which 
civility is mocked and ruckus is rou- 
tine. But civility is more than sur- 
face politeness; it is an approach that 
seeks to reconcile conflict, to dimin- 
ish rancor and to reduce the antago- 
nisms and aggressiveness of an 
adversarial society for a more civi- 
lized condition. As Justice Anthony 
Kennedy recently put it, “civility is 
respect for the dignity and worth of 
a fellow human being.” It is an end 
in itself. 

Fifth is a commitment to improve 
the justice system and advance the 
rule of law. Today, our system of jus- 
tice is overcrowded, underfunded and 
dilatory. Today, the independence of 
judges is at risk. Today, access to jus- 
tice is too often denied. There seems 
to be a war against the poor, but as 
someone wryly observed, without 
lawyers, the poor are too weak to 
fight back. 

The justice system is our trust and 
our ministry. We bear the brunt of 
public dissatisfaction with the justice 
system’s flaws and deficiencies. It is 
the obligation of every lawyer to 
make a limping legal structure stride 
upright. 

The final element of legal profes- 
sionalism is pro bono service. There 
are many reasons for such service, 
apart from the common decency of 
helping those in need. Much has been 
given to our profession; it seems right 
to give something back — indeed, it 
is an ethical obligation. And if we are 
a profession committed to justice, 
then we should want to participate 
in making justice accessible. Finally, 
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The Foundations of Our Professional Values 


pro bono service almost always turns 
out to be a matter of great satisfac- 
tion in a profession that has its share 
of pain and tedium. 

These six elements are the foun- 
dation of our professional values. I 
have asked every entity in the ABA 
to focus on these values. The re- 
sponse, to date, has been extraordi- 
narily encouraging. 

But we need the assistance of the 
state and local bar associations to 
help us advance and enhance these 
values as mainstays of our profes- 
sion. 

Take one administration of justice 
issue: The independence of the judi- 
ciary. All of us need to stand up and 
protect members of the judiciary 
when they are singled out for vicious 
partisan attack by those who hold no 
respect for the necessity of an inde- 
pendent judiciary. 

Or take another need: Access to 
justice for the poor. Can there be any 
doubt that lawyers need to help to 
ensure adequate funding for the Le- 
gal Services Corporation and, 
thereby, the local legal services of- 
fices funded by LSC? 

These are the kinds of issues we 
need to work on collectively. 

I recognize that pursuing profes- 
sionalism is no sport for the short- 
winded. It requires constancy, com- 
mitment and all the resources 
available within the organized bar. 

Let’s hope that by being true to our 
professional values, we can help re- 
new public confidence in our profes- 
sion. At the very least, we can en- 
sure our own self-respect. 


JEROME J. SHESTACK 
President, 
American Bar Association 
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Task Based 


Overcoming Fear 


by Harry A. Payton 


ask based billing introduces a new element into 

the attorney-client relationship. Its impact on law 

firm economics and client relationships is signifi- 

cant. Its best use is in the positive sense of plan- 
ning, organizing, and monitoring performance against 
projections. Its use should be instructive and construc- 
tive. Task based billing is a powerful and creative tool. 
Additionally, it is an audit tool. However, to use it purely 
as an audit tool is to limit its value. 

Task based billing is a system for billing and budgeting 
the time and services of lawyers and other timekeepers. 
It divides litigation into phases and defines those phases 
by tasks. Auniform system was recently adopted through 
initiatives of the Uniform Task Based Budgeting and Bill- 
ing Subcommittee of the Section of Litigation of the ABA, 
the American Corporate Counsel Association, and Price 
Waterhouse LLP. (For a copy of the system, callABA Mem- 
ber Services at 312/988-5522 and ask for Product Code 
5310129. A fee for copying and shipping will be charged.) 

The initiatives grew out of the desire of law firms and 
corporate clients to unify the method of recordkeeping, 
budgeting, and billing lawyers’ time to achieve better 
analysis and cost control. National and multinational cli- 
ents frequently insist that their outside law firms use their 
respective billing systems. Many law firms were, and still 
are, required to employ multiple timekeeping and billing 
systems. The number of systems in use is limited only by 
the number of clients that insist on the use of their own 
proprietary system. 

The uniform task based system permits standardiza- 
tion. It is designed for use in the mass of litigation that 
exists today. The system is not a panacea for all litigation. 
Some clients and law firms may find it less than adequate 
in certain suits. The system is not designed around litiga- 
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tion of a particular complexity or value, yet it allows suf- 
ficient flexibility for adaptation even in the “bet the com- 
pany” litigation. Likewise, it allows clients engaging in 
“commodity” type litigation to modify the system to suit 
their particular informational and reporting needs. 

Task based billing and budgeting is similar to the sys- 
tem of financial statement reporting used by accountants. 
The objective is to provide information in an understand- 
able and meaningful format that fairly presents the work 
performed for the client during a given period. The tasks 
or particular activities are the equivalent of a chart of 
accounts. The five phases are equivalent to the classifica- 
tion of assets, liabilities, or equity, with a different im- 
port. 

A unique feature of task based billing is that it allows 
finite and discrete analysis by task and phase. For ex- 
ample, the billing report for the discovery phase for a pe- 
riod will provide detail for each of the six tasks in the 
discovery phase. A separate report is made of all activi- 
ties within each task. Services may be reported chrono- 
logically by timekeeper and the time and value of services 
for all timekeepers compiled for each task. Thereby, a 
“blended rate” can be determined. The blended rate is the 
total value of all time of all timekeepers divided by the 
total number of hours of service of all timekeepers. 

Each phase may be reported in the same manner. Con- 
sequently, each billing report will take the reviewer from 
the daily detail that is the equivalent of a bookkeeping 
journal, through the tasks in each phase, similar to led- 
ger accounts, to the final summary that is comparable to 
a financial statement. 

The value and benefits of task based billing and bud- 
geting are reflected in the two major components of a law 
firm—financial and human resources—the capital invest- 
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ment in people and property and the 
lawyers who perform the work. 


Financial Resource 
Considerations 

The system facilitates budgeting 
and the allocation of financial re- 
sources to specific aspects of a case. 
The task based system is a planning 
tool. Given that trial practice is an 
art and not a science, the extent of 
deviation from targeted goals may 
be greater than in other endeavors. 
Notwithstanding, the client and at- 
torney, alike, have the opportunity 
at the outset of a case to determine 
how and in which aspects of the case 
the financial resources (money) will 
be spent. 

Discrete categories or aspects of the 
litigation can be budgeted and rou- 
tinely monitored. The frequency of 
monitoring, whether monthly, quar- 
terly, or otherwise, may be increased 
or decreased, depending on the 
needs of the client, the firm, or the 
litigation. Through the budgeting 
and billing process, the lawyer and 
client can compare actual fees and 
costs to the budget. Business people 


The frequency of 
monitoring, whether 
monthly, quarterly, or 

otherwise, may be 
increased or 
decreased, 
depending on the 
needs of the client, 
firm, or litigation. 


run their businesses according to a 
business plan. The task based sys- 
tem is similar. It is the legal equiva- 
lent of a business plan for a particu- 
lar case. 

Let us take as an example a case 
in which the client’s opportunity (the 
plaintiff) or exposure (the defendant) 
is $100,000. Most cases probably fall 
beneath this level of damages. It is 


relatively easy to limit the amount 
of money spent on a motion to dis- 
miss or motion for summary judg- 
ment in a case such as this. Without 
controls, legal fees in a case of this 
size could exceed an amount deemed 
reasonable. Therefore, the ability to 
track fees in respect of either of these 
activities, and others, is of particu- 
lar value. 

The client (or attorney) may decide 
to limit fees for either of these activi- 
ties to an amount such as $1,000. If 
fees exceed this amount, the manag- 
ing attorney (in-house or outside) 
should be alerted immediately to the 
need to undertake one or more of a 
number of alternative courses of ac- 
tion: supervise the file more closely; 
delegate the work among the profes- 
sional staff in a different order; re- 
assess the legal and factual issues 
under consideration; eliminate cer- 
tain of the legal or factual issues from 
further consideration; make appro- 
priate adjustments to the bill; or 
other suitable action. 

The economic progress of a case is 
constantly monitored as it unfolds. 
Financial performance is regularly 
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compared to the budget. Variances 
between plan and actual experience 
are readily revealed. Budget vari- 
ances must be explored and under- 
stood, since deviations from litiga- 
tion budgets can occur for a 
multitude of reasons. Many of the 
reasons may be beyond the control 
of the attorney or the client. The ob- 
jective is to determine the real rea- 
son for deviation, whether control- 
lable or not. If something is wrong, 
it must be fixed. If nothing is wrong 
and there is no matter to “fix,” then 
the budget should be revised. The 
value of the “system” is, in fact, that 
it necessitates ongoing review of the 
work of the trial team by the super- 
vising attorney and the client. 

The system should be used to moni- 
tor the assignment of personnel to the 
trial team and the allocation of tasks 
between them. This is a part of the 
budgeting process. Here, the man- 
ager decides how to staff a case. The 
decisions include the selection of 
staff according: to the skill level nec- 
essary to accomplish the desired re- 
sult within the budget. There is no 
hard and fast rule as to which comes 
first, the case budget or staffing. A 
number of factors will indicate 
whether the budget is built from the 
bottom up (through the staffing 
model), or the top down (through the 
financial model). A case in which the 
entire controversy concerns a value 
of $100,000 will typically receive an 
allocation of funds and staffing will 
follow. That is, the case budget is set; 
staffing follows suit. There is not 
enough money involved in the dis- 
pute to begin the budgeting process 
with staffing considerations. Staff- 
ing and budgeting decisions are sub- 
ject to change as the amount in con- 
troversy grows. 

An overage in actual billing 
against budget may demonstrate 
that fewer lawyers or support staff 
should be assigned to a matter. Mak- 
ing adjustments within the legal 
staff during the course of a case is, 
to a large extent, a business decision 
and one that should be shared be- 
tween the lawyer and client. It is the 
kind of decision that is involved in 
fine tuning the law firm’s economic 
performance. 


Clients can use the system to com- 
pare the efficiency of two or more law 
firms handling the same type of 
cases. The efficiency of lawyers and 
law firms can be readily compared 
through the use of task based bill- 
ing. Commodity type litigation, such 
as automobile and slip and fall de- 
fense, offers a good opportunity for 
comparison of lawyers and firms. 
Until now, litigation managers have 
been making that comparison 
mostly by intuition. Task based bill- 
ing offers the opportunity to quanti- 
tatively analyze law firm perfor- 
mance. As the database of 
information grows, law firms and 
clients will be able to determine 
which lawyers within a firm handle 
comparable litigation most effi- 
ciently. 

A major benefit of task based bill- 
ing is that it isolates timekeepers and 
tasks for better analysis of individual 
performance. Task based billing pro- 
motes greater accountability be- 
tween working lawyers and super- 
vising lawyers. Individual 
performances are discretely revealed 


through the reports. The activities 
of each timekeeper are displayed for 
each task, and a summary of each 
timekeeper’s work is provided for all 
tasks and phases with each report. 
The reviewer is no longer required 
to extract information for individu- 
als or individual tasks from a chro- 
nological report. Time spent per- 
forming a particular task is readily 
apparent in the report. The report 
format together with the computer- 
ized ability to manipulate data 
makes analysis of individual perfor- 
mances more readily accessible than 
ever before. 

Now that the work of timekeepers 
can be easily reviewed and analyzed, 
and because tasks are clearly de- 
fined into meaningful categories, at- 
torneys are forced to work against 
the backdrop of the budgetary pro- 
cess. The breakdown of tasks into 
discrete categories makes it harder 
for firms to “throw attorneys at a 
file.” Overlap and duplication will 
stand out. Doubling up of attorneys 
on a task will be revealed. The work- 
ing attorney is forced to be more con- 
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scious of the time spent on a particu- 
lar task because his or her work is 
susceptible to objective analysis. 
That higher level of consciousness 
should translate into greater adher- 
ence to the budget and budgetary 
process. 

Task based billing facilitates the 
determination of effective billing 
rates. With all the detail provided, 
task based billing will readily dis- 
close 1) a blended rate for a team of 
attorneys working together over a 
period of time; 2) the time necessary 
to perform routine matters in routine 
cases; and 3) a range of values for 
performing repetitive work or han- 
dling commodity cases. 

The efficiency of the trial team can 
be determined with task based bill- 
ing. Here, the objective is to deter- 
mine how senior, junior, associate, 
and paralegal time is employed in a 
case. The portion of time spent on 
various phases by lawyers at differ- 
ent skill levels is readily disclosed. 
Whether a senior member spends too 
much time engaging in research, or 
too many lawyers have been assigned 


The adoption of a 
uniform task based 
billing and budgeting 
system is as 
comparable to 
financial statement 
reporting of business 
operations as law 
firms can achieve. 


to a research project will be easy to 
determine. Those are the negatives. 
Historic performance is a guide to the 
future. With knowledge, for example, 
that the time breakdown between 
senior, associate, and paralegal time- 
keepers is generally 20-70-10 per- 
cent, firms can use that information 
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in setting fees, assigning staff mem- 
bers to the trial team, and gauging 
the efficiency of the team as matters 
are undertaken, worked to a conclu- 
sion, and reviewed. 


Human Resource 
Considerations 

The uniform system is a planning 
tool to organize cases, assign person- 
nel, and monitor performance. Data 
compiled over a period of time con- 
cerning the performance of indi- 
vidual timekeepers and teams of 
timekeepers will enable the litigation 
manager to staff matters most effi- 
ciently. The litigation manager must 
make an analysis at the outset of the 
case about its nature and character 
and the characteristics of the lawyers 
and support staff who will handle the 
case in the most efficient manner. He 
or she may be guided by system tools 
that facilitate the review of person- 
nel assignments retrospectively. The 
past provides information for future 
planning. 

The task based billing system cre- 
ates, encourages, and instills inter- 
nalized discipline by timekeepers. 
This intangible characteristic of the 
system is clearly unmeasurable, yet 
it exists as a powerful feature of the 
system. Timekeepers are more 
acutely aware that their activities 
and the amount of time they spend 
in those activities can be readily scru- 
tinized in a meaningful way and com- 
pared to the efforts of others. In- 
house and outside litigation 
managers now have a system with 
which to compile data and compare 
individual performances. The uni- 
form system makes this feature of su- 
pervision more effective and more ap- 
parent to the lawyers being 
supervised. 

The uniform system is the first and 
the only standardized system that 
enables a quantitative analysis of the 
work of lawyers and law firms. It iso- 
lates the work of individual time- 
keepers as well as the tasks. It en- 
ables and facilitates economic 
evaluations and comparisons of law- 
yers, trial teams, and firms. It is 
presently the ultimate evaluating 
tool available to litigation managers, 
in-house and outside. 
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Marketing 

Task based billing is a marketing 
tool. Because the system permits 
analysis of the economic efficiency of 
lawyers and support staff, its use by 
outside lawyers and in-house litigation 
managers serves as a powerful mar- 
keting tool for law firms. Its use by 
outside law firms sends a message 
from the firm that it is prepared to 
withstand the scrutiny of its efficiency 
and be compared with other firms pro- 
viding the same or similar services. 

The protocol enables “one price for 
all timekeepers” fee quotations. This 
fee structure is an interesting 
byproduct of task based billing. Over 
a period of time it will become clearly 
evident that groups of lawyers work- 
ing together will perform at a 
blended rate that will fall within a 
narrow range. Staffing a matter with 
various levels of skilled personnel 
will result, over time, in the conclu- 
sion that the group of lawyers and 
support staff delegate the work be- 
tween them in consistent proportions 
according to skills required. The mix 


will remain fairly constant. As a re- 
sult, the firm can arrive at a “one 
price for all timekeepers” fee with a 
good degree of certainty. 

The information provided by the 
uniform system facilitates the appli- 
cation of other alternative fee ar- 
rangements. The one price for all 
timekeepers fee arrangement is but 
one of a number to derive from task 
based billing. The data compiled will 
enable firms and in-house litigation 
managers to arrive at other fee ar- 
rangements, other than straight 
hourly fees, that are suited to par- 
ticular types of litigation. Commod- 
ity type litigation admits of fixed 
fees. Data compiled by firms will en- 
able them to make informed deci- 
sions using a mix of reduced hourly 
rates or flat fees plus a contingency 
for results, whether plaintiff or de- 
fendant. The possibilities are many 
and varied. 


Conclusion 
The adoption of a uniform task 
based billing and budgeting system 


is as comparable to financial state- 
ment reporting of business opera- 
tions as law firms can achieve. Ev- 
ery case is viewed as a business 
enterprise in and of itself. The per- 
formance of each case and the law- 
yers working on it are measured pe- 
riodically. The system is the 
equivalent of balance sheets and in- 
come statements. It promotes fair 
and adequate analysis, the measure- 
ment of performance against bud- 
gets, and greater individual integrity. 
It is useable in its present form for 
most litigation, and adaptable for 
those clients who demand it. It is 
ready for universal adoption.Q 


Harry A. Payton heads a three-law- 
yer firm in Miami with a practice concen- 
trated in commercial litigation. He received 
his B.S. in business administration, cum 
laude, from Florida State University and 
his LL.B. from Georgetown Law Center. He 
is board certified in civil trial practice and 
business litigation and a member of the Cer- 
tification Committee. He serves as vice chair 
of the Subcommittee on Billing and Bud- 
geting, Corporate Counsel Committee, Sec- 
tion of Litigation, of the American Bar As- 
sociation. 
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Contractual Good Faith: 
Variations the Theme 
Expectations 


by C. Scott Pryor 


udges and lawyers are familiar with the principle 
that “a party’s good faith cooperation is an implied 
condition precedent to performance of a contract.” 
The duty of good faith has had a sporadic history in 
Florida’s common law tradition.” Since 1965 it has also 
been a statutorily implied term under the Uniform Com- 
mercial Code (Code).* Good faith (or the lack of it) has 
been more frequently an issue in lender liability actions 
than any other category of claims.* Nonetheless, astute 
counsel must consider this duty as either an affirmative 
defense or the basis of a claim in every contract action. 
The concept of good faith is difficult to define apart from 
a set of facts to which it can be applied. Similar to Justice 
Potter Stewart’s remark concerning pornography that “I 
know it when I see it,” most attorneys and judges have an 
intuitive grasp of the parameters of good faith (or at least 
those situations that evidence bad faith). Although the 
Code defines good faith purely in subjective terms as “hon- 
esty in fact,” several decisions under the common law have 
adopted a broader definition. Recently, however, some 
opinions by various district courts of appeal have by im- 
plication narrowed the outer limits of the duty of good 
faith in both Code and common law contract cases. 


The Early Days 

An early discussion of obligations implied in a contract 
can be found in Sharp v. Williams, 192 So. 476 (Fla. 1939), 
in which the Florida Supreme Court affirmed a decision 
that breach of an implied contractual duty constituted 
actionable “bad faith.” In Sharp a landlord sublet part of 
the leased premises to a subtenant with a provision that 
the sublease would be extended if the original lease were 
renewed. Rather than extending the original lease, how- 
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ever, the tenant/sublessor obtained a new lease and 
thereby eliminated the sublessee’s right to extension. 
While the tenant’s actions did not violate any provision of 
the sublease, the court noted, “A contract includes not only 
the things written, but also terms and matters which, 
though not actually expressed, are implied by law, and 
these are as binding as the terms which are actually writ- 
ten or spoken.”’ 

These implied terms include, among others, the prom- 
ise to do nothing that would prevent the other party from 
creating or obtaining any benefit which could arise under 
the contract. Thus, the subtenant’s expectation of an ex- 
tension was a sufficient basis on which to base a claim for 
bad faith breach of contract. 


The Uniform Commercial Code 

Little came of the court’s discussion of bad faith breaches 
of contract over the next 30 years. With the adoption of 
the Uniform Commercial Code in 1965, however, the duty 
of good faith became explicit. F.S. §671.203 recites that 
“[e]very contract or duty within this code imposes an obli- 
gation of good faith in its performance or enforcement.” 
The Code narrowly defines its obligation: “Good faith’ 
means honesty in fact in the conduct or transaction con- 
cerned.”® Did the drafters intend that good faith under 
the Code prohibits only intentionally wrongful actions and 
otherwise permits enforcement “to the letter of the con- 
tract”? While their original intent is unclear, it would ap- 
pear that at least today a narrow understanding of good 
faith under the Code is in order. In light of a series of 
cases from various jurisdictions holding parties liable in 
damages for breach of the Code’s duty of good faith® the 
Permanent Editorial Board issued an Official Commen- 
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tary in 1994 to the effect that 


This section [UCC 1-203] does not sup- 
port an independent cause of action for 
failure to perform or enforce in good 
faith. Rather, this section means that a 
failure to perform or enforce, in good 
faith, a specific duty or obligation under 
the contract, constitutes a breach of that 
contract or makes unavailable, under the 
particular circumstances, a remedial 
right or power. This distinction makes it 
clear that the doctrine of good faith 
merely directs a court toward interpret- 
ing contracts within the commercial con- 
text in which they are created, performed 
and enforced, and does not create a sepa- 
rate duty of fairness and reasonableness 
which can be independently breached.” 


Good faith under the Code is thus 
more of an interpretive tool than an 
independent remedial source. 


Common Law Good Faith 
The narrow, subjective interpreta- 
tion of good faith has not carried the 
day universally. In a non-Code case 
the Third District Court of Appeal 
expanded on the remedy afforded by 
the Sharp decision and held that a 
blanket lease provision prohibiting 
assignment by the tenant could not 
be enforced in an arbitrary or capri- 
cious manner. Fernandez v. Vazquez, 
397 So. 2d 1171 (Fla. 3d DCA 1981). 
The owners of a bakery leased it for 
five years with a provision that the 
lessee could not assign the lease or 
sublet the premises without the 
written consent of the landlord. The 
tenants decided to get out of the bak- 
ery business and obtained a buyer 
who agreed to take an assignment 
of the lease. The landlord refused to 
consent but a month later offered to 


lease the premises to the prospective 
buyer for an additional $250 per 
month. The buyer rejected the offer 
and the sale of the business fell 
apart. The landlord immediately 
commenced an action to terminate 
the lease to which the tenants coun- 
terclaimed on the ground that it was 
the landlord who had breached the 
lease by refusing to consent to the 
proposed assignment. 

The trial court granted summary 
judgment against the tenants but the 
court of appeal reversed, holding that 
“[a] withholding of consent to assign 
a lease, which fails the tests for good 
faith and commercial reasonable- 
ness, constitutes a breach of the lease 
agreement.” Unlike the comment of 
the Permanent Editorial Board, the 
Third District concluded that breach 
of the duty of good faith produced an 
affirmative claim for relief and was 
to be measured by objective criteria, 
not the subjective state of mind of the 
landlord.’ 

In most circuits, the effect of the 
Fernandez decision has largely been 
limited to situations involving simi- 
lar facts (i.e., assignments of commer- 
cial leases).!° The Third District ex- 
tended the reach of Fernandez, 
however, in L.V. McClendon Kennels, 
Inc. v. Investment Corp. of South 
Florida, 490 So. 2d 1374 (Fla. 3d DCA 
1986), by applying it to a greyhound 
booking contract. The contract be- 
tween the kennel and the track was 
silent about the kennel’s right of as- 
signment, but the court of appeal 
read that silence as an authorization 


to assign subject only to the track’s 
right to evaluate the proposed 
assignee’s qualifications and fit- 
ness.'* The same court also applied 
the broad notion of good faith in the 
interpretation of a disputed provision 
of an easement in Green Companies, 
Inc. of Florida v. Kendall Racquetball 
Investments, Ltd., 560 So. 2d 1208 
(Fla. 3d DCA 1990).** Good faith un- 
der the common law can thus be an 
independent source of a right or an 
affirmative defense. 


Code Decisions 

Another line of cases, primarily 
arising under the Code, has contin- 
ued to apply the obligation of good 
faith in narrower, subjective terms. 
In one of the first lender liability 
cases in Florida a borrower brought 
an action against its bank for accel- 
erating an installment note in bad 
faith. Quest v. Barnett Bank of 
Pensacola, 397 So. 2d 1020 (Fla. 1st 
DCA 1981). Installment or term 
notes’ generally contain a provision 
that allows the lender to accelerate 
the obligation if the lender feels “in- 
secure.” The Code provides that a 
lender may deem itself “insecure” 
only if the lender “in good faith be- 
lieves that the prospect of payment 
or performance is impaired.”!” Of 
particular importance is the Code’s 
allocation of the burden of proof of 
lack of good faith to the borrower.'* 
This burden was too much for the 
borrower in Quest to overcome, espe- 
cially where the evidence showed 
that the borrower was overdrawn by 
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$6,500 with two more drafts of 
$6,000 and $14,000 due to be pre- 
sented shortly. Unlike the common 
law definition of good faith, the court 
held that under the Code “the test 
of good faith . . . is a wholly subjec- 
tive one of honesty.”!® 

Quest’s strongest argument to 
overcome the high burden of estab- 
lishing that the bank had not acted 
in good faith was that a prior course 
of conduct (i.e., payment of over- 
drafts) established a standard from 
which the bank could not deviate 
without prior notice.”° Unfortunately 
for Quest, the court in effect deemed 
such notice to have been given in a 
redocumented loan agreement ex- 
ecuted after the most recent previ- 
ous overdraft. In short, the terms of 
the written agreement governed, not 
some objective extra-contractual 
principles. 

Two subsequent cases reiterated 
the sanctity of written contracts in 
the face of challenges to a bank’s 
good faith under the Code. In Flag- 
ship Nat'l Bank v. Gray Distribution 
Systems, Inc., 485 So. 2d 1336 (Fla. 
3d DCA 1986), a borrower and its 
guarantor both sued a bank for fail- 
ing to extend additional credit after 
having done so in the past. Unlike 
the situation in Quest, Gray had not 
executed new documents after pre- 
vious additional extensions of credit. 
Nonetheless, the appellate court re- 
versed the trial court’s decision that 
the bank had violated its duty of 
good faith. The note at issue in Flag- 
ship was a demand instrument that 
is normally unencumbered by no- 
tions of good faith. In what could be 
considered as dicta, the court con- 
sidered E.'S. §671.205 and held that 
the express language of the contract 
would prevail even over a prior in- 
consistent course of dealing: 

[W]hen a course of dealings and the ex- 
press terms of an agreement appear to 
conflict, the practice of the parties and 
the agreement must be construed, wher- 
ever reasonable, as consistent with each 
other. .. . Ifno reasonable consistent con- 


struction can be drawn, the express 
terms of the agreement control.” 


The next year the Second District 
Court of Appeal weighed in with a 


similar conclusion in Brighton Dev. 
Corp. v. Barnett Bank, 513 So. 2d 


1103 (Fla. 2d DCA 1987). Brighton 
had paid a $171,000 commitment fee 
to the bank but failed to complete 
all the required loan documents by 
the deadline specified in the commit- 
ment letter. The bank refused 
Brighton’s request for an extension 
of time and kept the fee. Brighton 
sued, arguing the bank’s refusal con- 
stituted bad faith. The court of ap- 
peal affirmed the dismissal of 
Brighton’s complaint holding that 
“the bad faith claim had no merit 
since Barnett was under no contrac- 
tual obligation to grant an extension 
of time.”?2 Of course, neither the 
landlord in Fernandez nor the track 
owner in McClendon Kennels had 
been under a contractual obligation 
to consent to the requested assign- 
ments in their cases, either. 

The application of a purely subjec- 
tive measure of good faith and a cor- 
responding emphasis on the written 
contract terms in Code cases has 
continued unabated. See, e.g., Riedel 
v. NCNB Nat'l Bank of Florida, 591 
So. 2d 1038, 1040 (Fla. lst DCA 


1991) (“The UCC duty of good faith 
may not be imposed to override the 
express terms of a contract.”); and 
Indian Harbor Citrus, Inc. v. Poppel, 
658 So. 2d 605 (Fla. 4th DCA 1995) 
(“We hold that when the contract is 
clear and unambiguous, the contract 
terms may not be varied by resort to 
those concepts [of good faith, custom 
and usage or course of dealing].”)” 
The Florida Code decisions track the 
Official Commentary of the Perma- 
nent Editorial Board and eliminate 
good faith as an independent basis 
of a claim. 


Two Standards or One? 

The apparent bifurcation of the 
nature and standards of the obliga- 
tion of good faith under the common 
law and the Code is not as contra- 
dictory as might first appear. FS. 
§671.103 provides that: 


Unless displaced by the particular pro- 
visions of this code, the principles of law 
and equity, including the law merchant 
and the law relative to capacity to con- 
tract, principal and agent, estoppel, 
fraud, misrepresentation, duress, coer- 
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cion, mistake, bankruptcy, or other vali- 
dating or invalidating causes shall 
supplement its provisions. 


The federal District Court for the 
Northern District of Florida made 
use of this section to allow a surety 
to be subrogated to payments due 
under a construction contract, not- 
withstanding its failure to perfect a 
security interest under Article 9 of 
the Code. McAtee v. United States 
Fidelity & Guaranty Co., 401 F. 
Supp. 11 (N.D. Fla. 1975). Courts in 
other jurisdictions have specifically 
grounded the propriety of importing 
an expansive definition of the com- 
mon law duty of good faith into a 
Code case under this provision.** 
There is, thus, no inherent inconsis- 
tency between two lines of good faith 
depending on the context of a case 
(Code or non-Code). 

What is making matters unclear, 
however, are several federal and 
state court decisions applying the 
narrow Code understanding of good 
faith in non-Code cases. These deci- 
sions are particularly puzzling be- 
cause they fail to articulate any ra- 
tionale for doing so. In East Bay Ltd. 
Partnership v. American General Life 
& Accident Insurance Co., 744 F. 
Supp. 1118 (M.D. Fla. 1990), the 
court granted summary judgment to 
a lender who had refused to consent 
to its borrower’s sale of a shopping 
center. The lender had concluded 
that the prospective buyer lacked 
sufficient management experience to 
operate the mall. Such consideration 
probably met the objective good faith 
criteria of Fernandez and its prog- 
eny. Nonetheless, the court cited 
Brighton, a Code decision, in support 
of its conclusion. 

More recently, the Florida Fourth 
District Court of Appeal explicitly 
relied on a series of Code cases to 
reverse a decision of the trial court 
in favor of a party to a non-Code con- 
tract. City of Riviera Beach v. John’s 
Towing, 691 So. 2d 519 (Fla. 4th DCA 
1997). The court held that 
“{aJlthough Indian Harbor was a 
case decided under the Uniform 
Commercial Code’s implied obliga- 
tion of good faith, we find no differ- 
ence when the implied term at- 
tempts to vary the express terms of 


a contract not under the UCC.” 
Nonetheless, there may be a uni- 
fying rationale under the common 
law good faith cases after all. In First 
Texas Savings Assoc. v. Comprop In- 
vestment Properties Ltd., 752 F. 
Supp. 1568 (M.D. Fla. 1990), a con- 
struction lender sought to foreclose 
a mortgage and to obtain a money 
judgment on the underlying note as 
well as personal guaranties. The 
borrower and guarantors counter- 
claimed on several grounds includ- 
ing breach of duty of good faith. 
Rather than simply applying the 
appropriate rule, the district court 
analyzed the purpose of the require- 
ment of good faith and concluded 
that 
[I]n determining the nature and extent 
of the covenant of good faith and fair 
dealing between the parties, courts gen- 
erally use a measure of the justifiable 
expectations of the parties. As a result, 
where one party acts arbitrarily, capri- 
ciously or unreasonably, that conduct 
exceeds the justifiable expectations of 
the second party and consequently, the 
second party should be compensated for 


its damages and/or excused from perfor- 
mance.” 


Given the fact-based focus on the 
parties’ “justifiable expectations,” 
the court denied the lender’s motion 
for summary judgment. The district 
court in Burger King Corp. v. Weaver, 
798 F. Supp. 684 (S.D. Fla. 1992), 
applied the same reasoning to deny 
Burger King’s motion for summary 
judgment on a counterclaim brought 
by a franchisee for allowing another 
restaurant to open in close proxim- 
ity to it. The franchise agreement at 
issue specifically negated any expec- 
tation of the franchisee that it had 
acquired an “exclusive” territory. Yet 
the court concluded that 
[T]he express denial of an exclusive ter- 
ritorial right to the franchisee “does not 
necessarily imply a wholly different right 
to Burger King— the right to open other 
proximate franchises at will regardless 
of their effect on the [defendant’s] opera- 
tions.” . . . [A] franchisee is entitled to 
expect that the franchisor “will not act 


to destroy the right of the franchisee to 
enjoy the fruits of the contract.””’ 


Both the Code and common law doc- 
trines of good faith focus on expecta- 
tions. Their respective range of rel- 
evant expectations, however, differs 
substantially. Under the Code, it is 
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only those of the defending party. By 
contrast, the common law looks at the 
expectations of both parties. 


Litigation Considerations 

At least in non-Code cases, the 
court must define the expectations 
of the parties to the agreement. Of 
first importance in this process of 
definition is the contract itself. In 
other words, the mutual intention of 
the parties at the time of the origi- 
nal contract is of primary signifi- 
cance. Where a contract expressly 
deals with an issue neither party 
should be heard to complain of the 
other’s lack of good faith when en- 
forcing with it. If the written agree- 
ment provides that the party alleged 
to have breached the duty of good 
faith can take a particular action, it 
cannot be a breach of the duty of good 
faith when it does so. , 

However, when the contract does 
not deal explicitly with a particular 
action, the court must look to the 
agreement’s overarching purpose to 
determine if the act is consistent 
with the expectations that would 
normally accompany that purpose. 
There is thus a breach of good faith 
where the mutually anticipated re- 
sult (whether express or implied) is 
intentionally frustrated by the per- 
formance (or lack thereof) of the 
other party. Each of the non-Code 
decisions arguably falls within the 
ambit of the “mutual expectations” 
of the parties even though the opin- 
ions were not articulated in that 
fashion. Instead of pronouncing cer- 
tain bright line objective standards 
of good faith, the courts could have 
allowed each of the parties to de- 
velop evidence of their expectations 
at the trial level. It would then be 
up to the trier of fact to determine if 
the aggrieved party’s expectations 
were indeed “mutual.” 

Summary judgment would still be 
appropriate in cases in which the al- 
leged breach of the duty of good faith 
does not conflict with the purpose of 
the contract. In cases in which the 
evidence of the purpose of the con- 
tract is in conflict and a jury has 
been empaneled, a special verdict 
should be submitted to determine 
the scope of the mutual expectations 
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of the parties at the time of contract- 
ing. If the jury concludes that the ag- 
grieved party’s expectations were 
shared by the other party, then it 
would go on to decide whether the 
other party’s actions violated the 
duty of good faith. 

The Code’s definition of good faith 
remains subjective. It is not the par- 
ties’ mutual expectations that deter- 
mine the scope of obligations to 
which the duty of good faith applies. 
Rather, it is only the terms of the 
contract and the understanding of 
the party alleged to have breached 
to which the duty of good faith is rel- 
evant. Counsel for the aggrieved 
party, therefore, has the more diffi- 
cult burden to demonstrate an ac- 
tionable understanding from the de- 
fending party’s own testimony or 
internal documents. 

The contractual duty of good faith 
remains of great significance in 
Florida. While the bases for the duty 
vary with whether the contract is 
subject to the Code, counsel for ei- 
ther party must consider the exist- 
ence of the duty and take steps to 
ensure its factual development in 
discovery and at trial. 
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ccess Emergency 
Services and Care 
Florida 


by Richard M. Ellis 


pregnant woman goes into labor. Another person 

is beset by severe chest pains. Another person 

suffers a traumatic injury. All three may require 

he services of the emergency department of an 

acute care hospital. This article discusses the hospital’s 

responsibility under the federal Emergency Medical Treat- 

ment and Active Labor Act (EMTALA) and under FS. 
§395.1041. 


Historical Background and 
Regulatory Framework 
*EMTALA 

EMTALA, 42 U.S.C. §1395dd, is a part of the Consoli- 
dated Omnibus Budget Reconciliation Act (COBRA) of 
1986. The statute was passed after “patient dumping”’— 
the practice of refusing to treat uninsured patients in need 
of emergency care—came to the attention of Congress. H.R. 
Rep. No. 241, 99th Cong., 1st Sess., pt. 3, at 5 (1986); 131 
Cong.Rec. H9503 (Oct. 31, 1985); 131 Cong.Rec. S13903 
(Oct. 23, 1985). EMTALA would “send a clear signal to the 
hospital community . . . that all Americans, regardless of 
wealth or status, should know that a hospital will provide 
what services it can when they are truly in physical dis- 
tress.” 131 Cong.Rec. S13904 (Oct. 23, 1985) (statement 
of Sen. Durenberger). 

The situation addressed by EMTALA has been described 
in these terms: “Reports of patient dumping rose in the 
1980s, as hospitals, generally unencumbered by any state 
law duty to treat, faced new cost containment pressures 
combined with growing numbers of uninsured and 
underinsured patients.” The quote accurately describes 
Florida law on access to emergency services and care at 
the time EMTALA was enacted. 

$395.1041 

Prior to 1986, Florida law on access to emergency ser- 

vices and care reflected as much concern with the patient’s 
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financial debt to the hospital as with the patient’s well- 
being.” The Florida Legislature then enacted Florida’s first 
statute providing for some degree of emergency services 
regardless of the patient’s ability to pay.* FS. §395.0144, 
effective January 1, 1987, obligated general hospitals to 
admit emergency patients without regard to “economic 
criteria or indigency,” where “a licensed hospital physi- 
cian” had made a “determination . . . that a person seek- 
ing emergency services shall be admitted.” Sweeping re- 
form did not arrive until 1988, however, when the 
legislature enacted Florida’s comprehensive statute on 
access to emergency services and care.‘ The statute, FS. 
§395.0142, included a statement of legislative intent in 
which the legislature “declare[d] it to be of vital impor- 
tance that emergency services and care be provided by 
hospitals to every person in need of such care.” The new 
law also stated that “[e]mergency services and care shall 
be rendered without first questioning the patient or any 
other person as to his or her ability to pay therefor.” FS. 
§395.0142(3)(d) (1988). The initial reform statute enacted 
in 1986 (§395.0144) was made superfluous at best by the 
enactment of §395.0142, and was repealed in 1992. ° FS. 
§395.0142 was later renumbered as §395.1041.° 
Administrative Enforcement and Private Actions 
EMTALA provides that a Medicare-participating hospi- 
tal that “negligently violates” a requirement of the stat- 
ute is subject to a civil money penalty of not more than 
$50,000 (or not more than $25,000 in the case of a hospi- 
tal with less than 100 beds) for each such violation. 42 
U.S.C. §1395dd(d)(1). The Secretary of the U.S. Depart- 
ment of Health and Human Services has the authority to 
impose the civil money penalty.’ 42 U.S.C. §1395dd(d)(3). 
Federal regulations implementing EMTALA indicate that 
the secretary has delegated the pursuit of civil money pen- 
alties to the Office of Inspector General of the Depart- 
ment of Health and Human Services. 42 C.F.R. 
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§489.24(g)(3). The regulations fur- 
ther indicate that the department’s 
administrative agency, the Health 
Care Financing Administration 
(HCFA), may terminate the partici- 
pating hospital’s Medicare provider 
agreement for a violation of 
EMTALA. 42 C.F-R. §489.24(f). 

EMTALA also provides for civil 
actions against hospitals. 42 U.S.C. 
§1395dd(d)(2). “Any individual who 
suffers personal harm as a direct 
result of a participating hospital’s 
violation of a requirement of 
[EMTALA]” may obtain “those dam- 
ages available for personal injury 
under the law of the State in which 
the hospital is located, and such eq- 
uitable relief as is appropriate.” Jd. 
EMTALA does not provide for civil 
actions against the hospital’s physi- 
cians.° 

Under Florida’s own statute, the 
Agency for Health Care Administra- 
tion is authorized to “deny, revoke, 
or suspend a license or impose an 
administrative fine, not to exceed 
$10,000 per violation, for the viola- 
tion of any provision of [§395.1041] 
or rules adopted under [§395.1041].” 
F.S. §395.1041(5)(a). The Florida 
statute also provides for civil actions, 
but in a manner exactly contrary to 
EMTALA: Section 395.1041(5)(b) 
provides for civil actions by “[a]ny 
person who suffers personal harm as 
a result of violation” of §395.1041 or 
rules adopted thereunder, but the 
civil actions provided for are “against 
the responsible hospital administra- 
tive or medical staff or personnel” 


The hospital’s 
“appropriate medical 
screening” obligation 
may commence if the 

patient, away from 
the hospital, is put 
into an ambulance 
“owned and operated 
by the hospital.” 


and not against hospitals. 

The obligations of a hospital un- 
der EMTALA can be discerned by 
review of the cases arising under 
42 U.S.C. §1395dd(d)(2)(A), the 
EMTALA provision for civil actions. 
This article analyzes a Florida acute 
care hospital’s obligations under 
EMTALA through the chronology of 
an emergency episode, with reference 
made to FS. §395.1041, where that 
statute substantially differs from 
EMTALA. 


Chronology of Episode 
and Hospital’s Obligations 
How the “Screening” Obligation Is 
Incurred 

EMTALA requires first that a 
Medicare-participating hospital with 
an emergency department provide 
“an appropriate medical screening 


LL 


No, we don’t have a pension plan, but we do have a tension plan—either you 
produce, or out you go! 
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examination within the capability of 
the hospital’s emergency depart- 
ment, including ancillary services 
routinely available to the emergency 
department, to determine whether or 
not an emergency medical condition 
[as defined] exists.” 42 U.S.C. 
§1395dd(a). The “screening” duty 
begins “if any individual [whether or 
not a Medicare beneficiary] comes to 
the emergency department and a re- 
quest is made on the individual’s be- 
half for examination or treatment for 
a medical condition.” Id. 

Federal regulations implementing 
EMTALA define what is meant by 
“comes to the emergency depart- 
ment” in pertinent part as follows: 
“(Wlith respect to an individual re- 
questing examination or treatment, 
that the individual is on the hospi- 
tal property (property includes am- 
bulances owned and operated by the 
hospital, even if the ambulance is not 
on hospital grounds).” 42 C.F.R. 
§489.24(b).”° The regulation goes on 
to state that, “An individual in a 
nonhospital-owned ambulance on 
hospital property is considered to 
have come to the hospital’s emer- 
gency department.” Thus the 
hospital’s “appropriate medical 
screening” obligation may commence 
if the patient, away from the hospi- 
tal, is loaded into an ambulance 
“owned and operated by the hospi- 
tal.” The patient has then, by defini- 
tion, “come to the emergency depart- 
ment” under the federal regulation. 

Though decided before the effective 
date of 42 C.F.R. §489.24, Johnson v. 
University of Chicago Hospitals, 982 
F.2d 230 (7th Cir. 1993), provides a 
paradigm example of a patient who 
has not “come to the emergency de- 
partment,” and so is not owed a medi- 
cal screening under EMTALA. The 
opinion’s second paragraph gives the 
factual context: 

On February 2, 1990, Lenise Johnson, a 
one-month-old infant, stopped breathing. 
Her mother, Emerald Johnson, contacted 
“911” emergency medical services. Chi- 
cago Fire Department paramedics soon 
arrived at her home and began treating 
Lenise. Because Lenise remained in full 
cardiac arrest, the paramedics contacted 
the telemetry system operator situated 
at [University of Chicago Hospitals], 


Nurse Denise McCall. Although the para- 
medics informed McCall that they were 
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only five blocks from UCH, because UCH 
had declared a “partial bypass” at that 
time, McCall instructed the paramedics 
to transport Lenise to St. Bernard’s Hos- 
pital. She was treated in St. Bernard’s 
emergency room and subsequently trans- 
ferred to Cook County Hospital because 
St. Bernard’s did not have a pediatric in- 
tensive care unit. Lenise died sometime 
after her transfer to Cook County Hos- 
pital.” 


The Johnson court affirmed the 
district court’s dismissal of 
plaintiff’s EMTALA claim, stating 
simply that, “In accordance with the 
plain meaning of the statutory lan- 
guage, we do not believe that Lenise 
ever ‘came to’ the UCH or its emer- 
gency department.” The result 
would be the same under the federal 
regulation. 42 C.F.R. §489.24(b). It 
follows from the federal regulation’s 
definition of “comes to the emer- 
gency department” that a patient in 
a “nonhospital-owned ambulance” 
not on “hospital property” has not 
come to the emergency department. 

The very facts of Johnson, were 
they to take place in Florida, would 
constitute a violation of F.S. 
§395.1041.A Florida hospital’s medi- 
cal screening requirement is trig- 
gered upon a mere request for “emer- 
gency services and care.” FS. 
§395.1041(3)(a). “Emergency ser- 
vices and care” is defined as follows: 
“[M]edical screening, examination, 
and evaluation by a physician, or, to 
the extent permitted by applicable 
law, by other appropriate personnel 
under the supervision of a physician, 
to determine if an emergency medi- 
cal condition exists and, if it does, 
the care, treatment, or surgery by a 
physician necessary to relieve or 
eliminate the emergency medical 
condition, within the service capa- 
bility of the facility.” FS. 
§395.002(9). The Florida statute 
does not include the words nor the 
requirement that the patient “come 
to the emergency department” as 
required under EMTALA. Rather, 
the statute specifically provides for 
situations such as discussed in 
Johnson, where an emergency pa- 
tient is conveyed in an ambulance 
in the direction of the nearest acute 
care hospital, and a paramedic or 
emergency medical technician in the 
vehicle requests emergency services 
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and care for the patient by two-way 
radio en route. §395.1041(3)(a)2.a.¥ 
Ownership of the ambulance has no 
bearing under §395.1041. 

The federal regulation defining 
“comes to the emergency depart- 
ment” as including ambulances 
owned and operated by the hospital 
may lead to legal problems beyond 
the scope of this article, but which 
bear a passing note. For example, 
there may be localities where the 
sole ambulance service is (or most 
of the ambulances are) owned and 
operated by one hospital; in such a 
locality, there may be a second hos- 
pital which has no ambulance ser- 
vice of its own. The situation may 
then arise where an emergency pa- 
tient is loaded into an ambulance 
owned and operated by one hospital 
(thereby triggering that hospital’s 
screening requirement under 
EMTALA) and transported to a dif- 
ferent, geographically more proxi- 
mate hospital (thereby triggering 
the latter hospital’s screening re- 
quirements under both EMTALA 
and FS. §395.1041). A hospital that 
owns and operates its own ambu- 
lance service should be made aware 
of regulatory and civil liability which 
may accompany that service. 
Judicial Interpretation of “Appro- 
priate Medical Screening” 

When and if it is found that the 
hospital has the obligation to pro- 
vide “an appropriate medical screen- 
ing” under EMTALA, the question 
arises as to what is “appropriate.” 
On this subject, federal case law re- 
peatedly states two propositions. 
The first is that, despite Congress’ 
motivation in enacting EMTALA, 
the screening requirement is due to 
“any individual” regardless of 
whether uninsured or underinsured; 
thus, in a civil action, it need not be 
alleged that the patient was denied 
a “screening” due to inability to pay." 
The second is that the hospital can 
meet its duty of “an appropriate 
medical screening” if, in a given case, 
it does not diverge from its standard 
screening procedure, even if that 
screening procedure arguably is de- 
ficient. The federal courts hold uni- 
formly that EMTALA’s “screening” 
requirement was not meant by Con- 


The federal courts 
often point out that 
EMTALA is not 
needed to fill any 
breach of remedies, 
given the law of 
negligence and of 
medical malpractice. 


gress to create a cause of action for 
medical malpractice; put another 
way, EMTALA does not require hos- 
pitals to provide a correct diagnosis 
in the course of performing “an ap- 
propriate medical screening.” 

The understandable reluctance of 
the courts to confuse EMTALA with 
the law of medical malpractice leads 
to an interpretation of “an appropri- 
ate medical screening” favorable to 
hospitals. It may be noted that the 
hospital’s full obligation under the 
statute is, by terms, the provision of 
“an appropriate medical screening 
examination within the capability of 
the hospital’s emergency depart- 
ment, including ancillary services 
routinely available to the emergency 
department, to determine whether 
or not an emergency medical condi- 
tion [as defined] exists.” 42 U.S.C. 
§1395dd(a). In practice, however, the 
federal courts have undertaken no 
serious inquiry into “the capabilities 
of the emergency department,” much 
less “ancillary services routinely 
available to the emergency depart- 
ment” in any given case.’* Making 
such inquiries would tend to place 
the court in the position of judging 
medical decisions, which the courts 
determinedly refrain from judging 
under EMTALA. Notwithstanding 
what may seem to be “plain lan- 
guage” of EMTALA’s “screening” pro- 
vision, the line drawn by the case 
law gives great deference to the at- 
tending physician and is safely away 
from the hospital’s resources."’ 
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Merely “some” screening, uniformly 
applied, constitutes “an appropriate 
medical screening”; conversely, a 
departure from the hospital’s uni- 
form “screening” procedure (which 
may equal no screening at all) is not 
“an appropriate medical screening” 
and, thus, is a violation of 
EMTALA." 

In setting what seems a remark- 
ably low, if well-reasoned, standard 
for “an appropriate medical screen- 
ing,” the federal courts often point 
out that EMTALA is not needed to 
fill any breach of remedies, given the 
law of negligence and of medical 
malpractice.’ Thus, it may be que- 
ried as to why one would bring an 
EMTALA private action, if relief is 
available under the law of negligence 
or malpractice. The answer is that 
plaintiff’s burden of proof is easier 
under EMTALA. The provision for 
civil actions is in pertinent part as 
follows: “Any individual who suffers 
personal harm as a direct result of a 
participating hospital’s violation of 
a requirement of [§1395dd} may, in 
a civil action against the participat- 
ing hospital, obtain those damages 
available for personal injury under 
the law of the State in which the 
hospital is located, and such equi- 
table relief as is appropriate.” 42 
U.S.C. §1395dd(d)(2)(A). This has 
been construed as providing for 
strict liability.2° The “screening” 
cases do not state it, but it may be 
in practice that the federal courts are 
reluctant to expand their interpre- 
tation of “an appropriate medical 
screening” due also to strict liabil- 
ity of the hospital under EMTALA. 
eIs an “Emergency Medical Condi- 
tion” Determined? 

If the hospital has incurred and 
discharged its duty of “an appropri- 
ate medical screening,” it then must 
be determined whether the patient 
was found to have presented an 
emergency medical condition. 
“Emergency medical condition” un- 
der EMTALA is defined at 42 U.S.C. 
§1395dd(e). The federal courts have 
interpreted EMTALA’s “emergency 
medical condition” generally to 
mean that the patient is in imminent 
danger of death or serious disabil- 
ity.” (It may be noted that this judi- 
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cial view probably excludes lesser 
complaints which patients com- 
monly present to emergency depart- 
ments, such as simple fractures.) 

The duty to provide “an appropri- 
ate medica! screening” is, as noted, 
“to determine whether or not an 
emergency medical condition [as 
defined] exists.” 42 U.S.C. 
§1395dd(a). If after “an appropriate 
medical screening” the patient is 
found not to have presented an 
“emergency medical condition,” the 
hospital’s obligations under 
EMTALA are at an end. It is irrel- 
evant whether the hospital reason- 
ably should have known of an “emer- 
gency medical condition” on the part 
of the patient in a given instance. 
The federal courts, ever mindful of 
the distinction to be kept between 
EMTALA and the law of medical 
malpractice, do not impose the ob- 
jective “knew or reasonably should 
have known” standard upon hospi- 
tals regarding the presenting of an 
“emergency medical condition”; 
rather, the courts consider only 
whether the hospital actually knew 
of an “emergency medical condi- 
tion.”? 

The “actual knowledge” standard 
for determining an “emergency 
medical condition” is not an invita- 
tion to medical staff of emergency de- 
partments to willfully ignore what 
is obviously an “emergency medical 
condition,” as to do so invites negli- 
gence and malpractice liability. In 
practice, then, it may be assumed 
that an “emergency medical condi- 
tion” which reasonably should be 
discerned generally is. Thereafter, 
the hospital’s considerable obliga- 
tion under EMTALA of “stabilizing” 
the condition begins, unless circum- 
stances exist such that the patient 
may be appropriately transferred 
without stabilization. 42 U.S.C. 
§1395dd(b). 
¢ Stabilization of the Patient 

If an emergency medical condition 
is determined, and the hospital does 
not transfer the patient as provided 
under the statute, the hospital “must 
provide ... within the staff and fa- 
cilities available at the hospital, for 
such further medical examination 
and such treatment as may be re- 


quired to stabilize the medical con- 
dition.” 42 U.S.C. §1395dd(b)(1)(A). 
EMTALA case law currently is in 
some conflict regarding the extent of 
the hospital’s obligation “to stabi- 
lize” an emergency medical condi- 
tion, and the 11th Circuit has not yet 
taken an emphatic position.”* At 
present, the safe bet for a Florida 
hospital under EMTALA is to bring 
all of its available resources, if nec- 
essary, to bear upon stabilization of 
the medical condition. 

The position of the Fourth Circuit 
is that, whereas the “screening” obli- 
gation under EMTALA requires mini- 
mal screening uniformly applied, the 
“stabilization” obligation is met by 
whatever the occasion requires.”* The 
hospital’s obligation “to stabilize” un- 
der EMTALA is strictly construed ac- 
cording to the plain language of 42 
U.S.C. §1395dd(eX3)A).” Further, the 
hospital, if necessary, is obligated to 
provide medical treatment beyond the 
prevailing standard of medical care for 
a given patient.”° The clear implica- 
tion from the “stabilization” duty is 
that the hospital must absorb the cost 
of its services to the uninsured patient, 
no matter how considerable those ser- 
vices may be. The hospital which 
would make a business decision to 
withhold some degree of services to an 
uninsured patient later may find it- 
self in an EMTALA private action, or 
regulatory action, or both, with their 
own adverse financial consequences. 

The position of the Sixth Circuit 
is rooted in its conviction that an 
EMTALA claim requires plaintiff to 
prove improper “motive” on the part 
of the hospital.?” Thus, as concerns 
stabilization, it is apparently irrel- 
evant in the Sixth Circuit whether 
the patient’s emergency medical con- 
dition was stabilized prior to trans- 
fer, without proof of improper mo- 
tive.2® The Sixth Circuit evidently 
considers that EMTALA's legislative 
history—as interpreted by the Sixth 
Circuit—outweighs the “plain lan- 
guage” arguments accepted by the 
Fourth Circuit in considering 
whether a hospital has met its obli- 
gation “to stabilize.” The author’s 
view is that the Sixth Circuit has 
read too much into what indeed ap- 
pear to be EMTALA’s plain terms, 


and that, given the opportunity, the 
11th Circuit would do better to fol- 
low the Fourth Circuit.” 
¢Transfer of the Patient 

Following “an appropriate medi- 
cal screening” and the presenting of 
an “emergency medical condition,” 
the patient will ideally be stabilized 
prior to any transfer.*® However, 
EMTALA provides for extenuating 
circumstances where the patient 
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may be transferred absent stabiliza- 
tion. In such circumstances, the pa- 
tient may be transferred according 
to the requirements of 42 U.S.C. 
§1395dd(c). Generally, those require- 
ments are: 1) that the patient (or a 
legally responsible person acting on 
the patient’s behalf) give their in- 
formed consent in writing; 2) that a 
physician sign a certification stating 
that the medical benefits outweigh 
the risks of the transfer; and 3) that 
the transfer is an “appropriate trans- 
fer” within the meaning of 42 U.S.C. 
§1395dd(c)(2). The “appropriate 
transfer” provision in turn requires 
that the transferring hospital mini- 
mize the risks to the patient’s health 
(and, if applicable, the health of the 
unborn child), that the receiving fa- 
cility can accommodate the transfer 
and has agreed to it, that the trans- 
ferring hospital sends to the receiv- 
ing facility the patient’s records, and 
that the transfer is effected through 
qualified personnel and transporta- 
tion equipment. 

EMTALA case law is relatively 
sparse concerning nonstabilized 
transfers, and thus it is more diffi- 
cult to gauge the hospital’s exposure 
in this regard than in cases involv- 
ing only a medical screening or 
screening and stabilization.* How- 
ever, as with cases involving only a 
screening, it appears that the federal 
courts will not judge medical deci- 
sions in considering nonstabilized 
transfers, and it may be inferred 
therefrom that hospitals are in com- 
pliance where medical staff follow 
the checklist of 42 U.S.C. §1395dd(c) 
and minimize the risks to the 
patient’s health in the course of the 
transfer.* It should be borne in mind 
that the facility receiving a trans- 
ferred patient then bears its own 
obligations under EMTALA (and 
under §395.1041). 


Conclusion 

EMTALA and FS. §395.1041 man- 
date that Florida hospitals with 
emergency departments provide ac- 
cess to emergency services and care. 
These laws may be only vaguely un- 
derstood by the administrative staff 
of the hospitals to which they per- 
tain, with the potential conse- 


EMTALA case law 
is relatively sparse 
concerning 
nonstabilized 
transfers, and it 
is more difficult 
to gauge the 
hospital’s exposure. 


quences of civil liability, fines, loss 
of Medicare certification, and, con- 
ceivably, even loss of hospital licen- 
sure. Thus, Florida attorneys who 
advise hospital clients should have 
some working knowlege of EMTALA 
and §395.1041. If the attorney is 
never called upon to defend the hos- 
pital in a civil or regulatory action, 
he or she will have advised well. Q 
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1991). 

2 See Fia. Stat. §395.0145 (1987). Sec- 
tion 395.0145 co-existed uneasily with 
Florida’s reform efforts until its repeal 
by the 1988 Florida Legislature. 1988 
Florida Laws ch. 294, §45. 

3 1986 Fla. Laws ch. 125, §1. 

4 1988 Fla. Laws ch. 186, §6. 

5 1992 Fla. Laws ch. 289, §96. 

6 1992 Fla. Laws ch. 289, §24. 

7 The inclusion of the word “negli- 
gently” in §1395dd(d)(1) may seem at 
odds with the administrative, as com- 
pared to the judicial, process; yet it is 
indeed the secretary and not a private 
plaintiff who is to impose civil money 
penalties. Holcomb v. Monahan, 807 F. 
Supp. 1526 (M.D. Ala. 1992), aff'd, 30 F.3d 
116 (11th Cir. 1994). EMTALA originally 
provided for civil money penalties where 
a hospital “knowingly violated” the stat- 
ute. See Burditt v. Department of Health 
& Human Services, 934 F.2d 1362 (5th 
Cir. 1991) (discussing standard under 
“knowingly”). 

§ Historically, and by its own admission, 
HCFA rarely terminates a hospital’s 
Medicare provider agreement. See Re- 
port of HCFA Enforcement of Hospital 
Sanctions, Medicare and Medicaid Guide 
39,581 (CCH 1992-1) (wherein HCFA ad- 
mits that it is “not terminating problem 
hospitals from the Medicare program as 
required by regulation” and, thus, that 
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“the credibility of its primary enforce- 
ment tool—the threat of termination 
from the Medicare program—is substan- 
tially diminished.”) 

° The limitation of the private action to 
the hospital confused at least one federal 
court in the early years of EMTALA. See 
Sorrells v. Babcock & Swedish American 
Hospital, 733 F. Supp. 1189 (N.D. Il. 
1990) (denying an individual physician’s 
motion to dismiss the EMTALA claim as 
against him). Sorrells is not followed. 
Compare Eberhardt v. City of Los Ange- 
les, 62 F.3d 1253, 1256 (9th Cir. 1995); 
Baber v. Hospital Corp. of America, 977 
F.2d 872 (4th Cir. 1992); Holcomb v. 
Monahan, 807 F. Supp. 1526 (M.D. Ala. 
1992); Urban v. King, 783 F. Supp. 560 
(D. Kan. 1992). 

10 62 Fed. Reg. 15593. 

1 982 F. 2d at 231. 

12 Id. at 233. 

18 This is the interpretation given the 
statute by the Agency for Health Care 
Administration. Agency for Health Care 
Administration vs. Madison County 
Health Systems, Inc., AHCA 96-13-S- 
OLC. 

14 See, e.g., Power v. Arlington Hosp. 
Ass’n, 42 F.3d 851, 857 (4th Cir. 1994); 
Cooper v. Gulf Breeze Hosp., 839 F. Supp. 
1538, 1543 (N.D. Fla. 1993); Collins v. 
DePaul Hosp., 963 F.2d 303, 308 (10th 
Cir. 1992); Brooker v. Desert Hosp. Corp., 
947 F.2d 412, 414 (9th Cir. 1991); 
Gatewood v. Washington Healthcare 
Corp., 933 F.2d 1037, 1040 (D.C. Cir. 
1991). The foregoing cases represent 
what came to be the majority view. Con- 
tra, see, Roberts v. Galen of Virginia, Inc., 
111 F.3d 405, 409 (6th Cir. 1997); Cleland 
v. Bronson Health Care Group, 917 F.2d 
266 (6th Cir. 1990); Evitt v. University 
Heights Hosp., 727 F. Supp. 495 (S.D. Ind. 
1989). 

18 See, e.g., Correa v. Hospital San Fran- 
cisco, 69 F.3d 1184, 1192 (ist Cir. 1995); 
Brooks v. Maryland General Hosp., 996 
F.2d 708, 713 (4th Cir. 1993); Baber v. 
Hospital Corp. of America, 977 F.2d 872, 
879 (4th Cir. 1992); Gatewood v. Wash- 
ington Healthcare Corp., 933 F.2d 1037, 
1041 (D.C. Cir. 1991); but see Ruiz v. 
Kepler, 832 F. Supp. 1444 (D. N.M. 1993). 

16 The Fourth Circuit, in the seminal 
“screening” case of Baber v. Hospital Corp. 
of America, 977 F.2d 872, 881 (4th Cir. 
1992), referred to a skull x-ray as in the 
category of “advanced tests” not necessar- 
ily required in the course of the “appropri- 
ate medical screening” therein found pro- 
vided. The patient had suffered a fractured 
skull and later died, “apparently as the 
result of an intracerebrovascular rupture.” 
977 F.2d at 876. 

1” Ruiz v. Kepler, 832 F. Supp. 1444 (D. 
N. M. 1993), constitutes a rare judicial 
adventure into, ostensibly, “the capabili- 
ties of the emergency department.” The 
Ruiz opinion is an interesting attempt to 
depart from Baber doctrine, but the 
court’s analysis arguably is as much con- 
cerned with the capabilities of the attend- 
ing physician as it is “the capabilities of 
the emergency department” and, thus, 
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impermissibly judges a medical decision. 

18 Baber v. Hospital Corp. of America, 
977 F.2d 872 (4th Cir. 1992); Gatewood v. 
Washington Healthcare Corp., 933 F.2d 
1037, 1041 (D.C. Cir. 1991); Lane v. 
Calhoun-Liberty County Hosp. Ass’n, 846 
F. Supp. 1543, 1550 (N.D. Fla. 1994). The 
Sixth Circuit alone uses a “motive” test 
out of its stated belief that proof of dis- 
parate treatment in itself does not dis- 
tinguish an EMTALA claim from a negli- 
gence or malpractice claim. See Roberts 
v. Galen of Virginia, Inc., 111 F.3d 405, 
409 (6th Cir. 1997); Cleland v. Bronson 
Health Care Group, 917 F.2d 266 (6th Cir. 
1990). 

19 Baber v. Hospital Corp. of America, 
977 F.2d 872, 880 (4th Cir. 1992); see also 
endnote 9. 

20 See Griffith v. Mt. Carmel Med. Ctr., 
842 F. Supp. 1359, 1365 (D. Kan. 1994) 
(“An EMTALA plaintiff’s claim does not 
rest on any proof that the hospital was 
negligent; it is predicated on the 
hospital’s violation of a federal statute 
making the hospital strictly liable for any 
‘personal harm’ that ‘directly results’ from 
that violation.”). 

21 See, e.g., Brooker v. Desert Hosp. 
Corp., 947 F.2d 412 (9th Cir. 1991) 
(patient’s admitting diagnosis was prob- 
able heart attack); Thornton v. Southwest 
Detroit Hosp., 895 F.2d 1131, 1134 (6th 
Cir. 1990) (patient suffered a stroke). 

22 See Baber v. Hospital Corp. of 
America, 977 F.2d 872 (4th Cir. 1992). The 
court justified the “actual knowledge” 
standard also upon the “plain language” 
of 42 U.S.C. §1395dd(b)(1) (“the hospital 
determines that the individual has an 
emergency medical condition”). 977 F.2d 
at 883; citing, Gatewood v. Washington 
Healthcare Corp., 933 F.2d 1037, 1041 
(D.C. Cir. 1991); Cleland v. Bronson 
Health Care Group, 917 F.2d 266 (6th Cir. 
1990); Thornton v. Southwest Detroit 
Hosp., 895 F.2d at 1134; Coleman uv. 
McCurtain, 771 F. Supp. 343, 346 (E.D. 
Okla. 1991). See also Vickers v. Nash Gen- 
eral Hosp., 78 F.3d 139, 145 (4th Cir. 
1996); Eberhardt v. City of Los Angeles, 
62 F.3d 1253 (9th Cir. 1995); Holcomb v. 
Humana Medical Corp., 831 F. Supp. 829 
(M.D. Ala. 1993), aff’d, 30 F.3d 116 (11th 
Cir. 1994); Anadumaka v. Edgewater 
Operating Co. , 823 F. Supp. 507 (N.D. Ill. 
1993). 

23 See Holcomb v. Monahan, 30 F.3d 116 
(11th Cir. 1994). 

24 See generally, Matter of Baby K, 16 
F.3d 590 (4th Cir. 1994). In Baby K, the 
Fourth Circuit went out of its way to dis- 
tinguish its prior decision in Baber and 
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to set apart the obligation “to stabilize” 
an “emergency medical condition” from 
the obligation to provide “an appropriate 
medical screening.” 

25 Matter of Baby K, 16 F.3d at 595. “[T]lo 
stabilize” is defined at 42 U.S.C. 
§1395dd(e)(3)(A) in pertinent part as “to 
provide such medical treatment of the 
[emergency medical] condition as may be 
necessary to assure, within reasonable 
medical probability, that no material de- 
terioration of the condition is likely to 
result from or occur during the transfer 
of the individual from a facility.” 

26 Matter of Baby K, 16 F.3d at 596 (find- 
ing no “Congressional intent to create an 
exception to the duty to provide stabiliz- 
ing treatment when the required treat- 
ment would exceed the prevailing stan- 
dard of medical care”). 

27 See Roberts v. Galen of Virginia, Inc., 
111 F.3d 405 (6th Cir. 1997); Cleland v. 
Bronson Health Care Group, 917 F.2d 266 
(6th Cir. 1990). The Roberts case states 
in a footnote that the Sixth Circuit does 
not follow Matter of Baby K, 111 F.3d at 
410. 

28 Roberts, 111 F.3d at 411. 

29 In Holcomb v. Monahan, 30 F.3d 116 
(11th Cir. 1994), the 11th Circuit cited the 
Fourth Circuit’s decision in Baber v. Hos- 
pital Corporation of America, 977 F.2d 
972, which may be some indication of 
whether the 11th Circuit would follow the 
Fourth in a case where stabilization was 
directly in issue. 


3° Brooker v. Desert Hosp. Corp., 947 
F.2d 412 (9th Cir. 1991) (holding inter alia 
that, despite the patient’s critical condi- 
tion throughout, the patient was stabi- 
lized prior to transfer). 

31 See, e.g., Owens v. Nacogdoches 
County Hosp. Dist., 741 F. Supp. 1269 
(E.D.Tex. 1990) (where physician did not 
call receiving facility to alert facility that 
16-year-old patient in labor was en route, 
did not write a transfer memo, did not 
provide any medical treatment to mini- 
mize risks to mother and unborn child, 
did not provide an ambulance and crew, 
and did not provide receiving facility with 
patient’s records, the court held that 
transfer was illegal under EMTALA). 

82 See Burditt v. Department of Health 
& Human Serv., 934 F.2d 1362 (5th Cir. 
1991). Burditt is a civil money penalty 
case involving only the physician and 
finding a violation. However, the Fifth 
Circuit gives good indication that the 
hospital does not violate EMTALAas long 
as the physician certification for the 
transfer is truthful and the other compo- 
nents of an “appropriate transfer” are 
present. The opinion states in pertinent 
part as follows: “Whether a reasonable 
physician would have considered differ- 
ent medical factors . . . need not be con- 
sidered in determining whether a hospi- 
tal has violated 42 U.S.C. Section 
1395dd(c)(1)(A)Gii). The signer need not 
be correct in making a certification deci- 
sion.” 934 F.2d at 1371. 
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Cyberlaw and Computer Technology: 
Primer the Law 
Intellectual Property 
Protection 


by David R. Ellis 


he Internet! Computer networks and online sys- 

tems! Today, we find a dizzying array of new tech- 

nologies that are accessible to anyone with a com- 

puter, a modem, and a telephone line. As more 
and more Americans are plugging into the infrastructure 
of the “new information age,” they encounter a variety of 
issues in “cyberspace” that have an impact on society, cul- 
ture, and our legal system. 

What are some of the legal issues in the online world? 
The law is developing at a rapid rate to embrace many 
traditional areas of law and apply these legal concepts to 
computers and cyberspace. These areas include issues of 
privacy, defamation and obscenity, intellectual property 
law, and crime. Many of these issues are being considered 
by Congress, state legislatures, government commissions, 
and private groups. For the first time, computer law cases 
are coming before the courts and decisions are being ren- 
dered by judges and juries. 

One of the significant concerns about the online world 
is the threat of invasion of privacy through unauthorized 
access to data on individuals that are available on the 
nets. As early as the 1960s, Congress considered propos- 
als for a national data bank that would have coordinated 
all kinds of information about individuals and businesses 
that had been gathered by the federal government. The 
outcry at the time was so great that the proposal was 
shelved. Since then, Congress has passed the Electronic 
Communications PrivacyAct, 18 U.S.C. §§2701et seq., and 
other laws to address threats to individual privacy. 

Other issues of interest include the potential liability 
of operators of electronic bulletin boards and web sites for 
messages and material placed on their bulletin boards that 
are defamatory or obscene, or that infringe upon copyrights 
or trademarks. Cases involving Prodigy and Playboy have 
tested some of these issues and have produced precedents 
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in the courts. There are also trademark issues such as 
who owns rights in Internet domain names.' 

In addition, a host of potential criminal issues surround 
the use of computers, the Internet, and other online tech- 
nologies. These issues include attempts to obtain unau- 
thorized access to computers, networks, and data, denial 
of access to authorized users, stealing passwords, tam- 
pering with data, introducing worms and viruses into net- 
works, and running criminal enterprises such as drug 
dealing, money laundering, and pornography. Federal, 
state, and local governments have passed a variety of laws 
over the years to govern electronic and computer crime, 
but these laws have to be constantly reviewed and up- 
dated to keep up with current technology. Florida’s com- 
puter crime statute, F.'S. Ch. 815, for example, was en- 
acted in 1978, and has not been amended significantly 
since. In addition, law enforcement officials are often far 
behind the technology and need to be updated frequently 
to the current state of the art in order to understand the 
technology and prosecute those who misuse it. 

One of the most important areas of concern is the pro- 
tection of intellectual property. In 1995, the Working Group 
on Intellectual Property Rights of the Task Force Infor- 
mation Infrastructure, a federally supported commission, 
published a report addressing these issues. Entitled “In- 
tellectual Property and the National Information Infra- 
structure,” the report discussed copyrights, patents, trade- 
marks, and trade secrets, technology issues such as user 
access and security, and made recommendations for fu- 
ture legislation and regulation.’ A bill based on the report 
was introduced in Congress but was not passed after hear- 
ings disclosed serious disagreements between users and 
providers over the direction national policy should take.* 

Conflict over the scope of protection for intellectual prop- 
erty has long existed in literary, artistic, and entertain- 
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ment fields, and is now being ex- 
tended to the new technologies. Cre- 
ators of intellectual property seek the 
broadest possible protection for their 
endeavors in order to exploit their 
creations and secure economic re- 
turns on their intellectual invest- 
ments. Users, on the other hand, seek 
narrow protection so that they can 
have the freedom to use others’ cre- 
ations with few restrictions. This natu- 
ral tension informs the debate over the 
scope of protection of computer tech- 
nology and cyberspace, the legal rules 
of which are gov- 


Thus, the author of a copyrighted 
computer program has the right to 
restrict all persons from copying the 
program without consent and to 
bring suit against violators who in- 
fringe the copyright. There are three 
exceptions for computer software and 
these can be invoked by the user only 
in limited circumstances. 

The first exception is essentially a 
technical point: It is not considered 
an infringement if a copy of the pro- 
gram is created as an essential step 
in the utilization of the program by 


conditions, a user may have a lim- 
ited right to duplicate all or part of a 
copyrighted work for purposes such 
as criticism, comment, news report- 
ing, teaching, scholarship, or re- 
search.’ In determining whether a 
particular use is a “fair use,” a num- 
ber of factors are considered, includ- 
ing the purpose of the use (whether 
it is for commercial or nonprofit edu- 
cational purposes); the nature of the 
program; the amount of the program 
that is used and how substantial that 
portion is in relation to the entire 
program; and 


erned primarily by 
the law of copy- 
rights, trade se- 
crets, trademarks, 
and patents. 


Copyrights 
Perhaps the most 
important method 
of protecting com- 
puter technology is 
through the law of — 
copyrights, a statu- § 
tory scheme of pro- 
tection dating back 
almost 200 years in 
this country to the 
Constitution. Al- 
though Franklin, 
Madison, and Ham- 
ilton did not have 
personal computers 
at their disposal, 
they established a 
concept of protec- 
tion for authors and 
inventors by grant- 
ing them exclusive 
rights in their writ- 


ings and discoveries 

for limited periods of time.® Congress 
enacted the present Copyright Act in 
1976, 17 U.S.C. §§101 et seg., and 
clearly extended protection to com- 
puter programs in 1980.° Under the 
law the author of a copyrighted com- 
puter program has the exclusive 
right to reproduce and distribute the 
program and any derivative versions, 
and to authorize others to do so dur- 
ing the term of the copyright (lifetime 
plus 50 years for individuals, 75 
years for corporations and other 
works for hire).’ 


the computer. This means that if, as 
the program runs, a duplicate is nec- 
essarily created or transformed “in- 
side” the computer, there is no in- 
fringement of the author’s copyright. 

The second exception is more prac- 
tical. Auser may make a copy of the 
program for archival (backup) pur- 
poses; however, the copy must be de- 
stroyed in the event the user sells or 
otherwise ceases to have a lawful 
right to possess it.? 

The third exception is called the 
doctrine of “fair use.” Under certain 


the effect of the 
use upon the po- 
tential market 
or value of the 
program." 
Before a 
copyright can be 
enforced in 
court, the owner 
must register 
the copyrighted 
| program with 
i the U.S. Copy- 
right Office in 
Washington, 
D.C.” The origi- 
nal and all cop- 
ies of a computer 
program should 
be marked with 
a copyright no- 
tice—either the 
word “Copy- 
right,” the ab- 
breviation 
“Copr.,” or the 
symbol ©; the 
date and the 
author’s name, 
e.g. © 1997 Ima 
Programmer." The copyright notice 
should appear on all documentation, 
and at the beginning of all printouts 
and screens generated from the pro- 
gram. It should also be included on 
other media such as CD-ROMs and 
Internet web page displays. 

The copyright may be registered by 
completing an application and depos- 
iting a printout of the program or web 
pages with the Copyright Office.” Ifa 
computer program is more than 50 
pages, only the first 25 and last 25 
pages are required. For programs that 
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contain trade secrets, the author may 
omit a portion of the code in accordance 
with Copyright Office regulations. 
Registration gives the copyright 
owner the right to sue in federal court 
to stop infringers.’’ In a case of copy- 
right infringement, the court can is- 
sue an injunction prohibiting further 
infringement, order the seizure and 
destruction of infringing items and 
the means to make them, and award 
damages to the copyright owner 
based on the author’s lost profits or 
the infringer’s ill-gotten gains.’* If 
registration has been made prior to 
the infringement (or within three 
months after first publication of the 
work), the owner may ask the court 
to award statutory damages ranging 
from $500 to $20,000 for each work 
infringed, plus attorneys’ fees.'* In 
the event of willful infringement, 
statutory damages can rise to 
$100,000 for each work infringed, 
and under some circumstances, 
criminal penalties can be imposed.” 


Trade Secrets 

A second method of protecting com- 
puter technology is through the law 
of trade secrets. “Trade secret” law 
offers protection against theft of com- 
puter technology and, on a broader 
basis, against misappropriation of 
other valuable ideas and items that 
are useful to a company’s business. 

A “trade secret” is a formula, pat- 
tern, device, or information that is 
used in the operation of a business 
and provides the business an advan- 
tage or an opportunity to obtain an 
advantage over those who do not 
know or use it.”! A trade secret in- 
cludes scientific, technical, or com- 
mercial information such as designs, 
processes, procedures, or supplier or 
customer lists. In order to remain a 
trade secret, the owner must take 
measures to prevent the trade secret 
from becoming available to individu- 
als other than those expressly se- 
lected by the owner to have access. 
Under the law, the trade secret owner 
is protected against disclosure or 
unauthorized use of the secret by 
those to whom it has been confided 
under a restriction of nondisclosure 
or use when knowledge is gained, not 
through the intention of the owner, 


To qualify as a 
trade secret, it is not 
necessary that only 
one or two people 
know the information; 
a wide circle may 
know if appropriate 
safeguards 
are taken. 


but through some improper means 
such as theft or wiretapping. 

To qualify as a trade secret, it is 
not necessary that only one or two 
people know the information. Rather, 
a wide circle of individuals may know 
the secret if the owner has taken 
appropriate safeguards to restrict 
overall access. For example, a soft- 
ware developer may reveal the pro- 
gram code to its employees in order 
to debug, modify, or enhance the pro- 
gram, without the element of secrecy 
being lost. Similarly, the developer 
may license the use of the software 
to its customers without losing trade 
secret protection if reasonable pre- 
cautions are taken to keep the infor- 
mation confidential. 

The steps a firm must take to safe- 
guard the secrecy of information and 
prevent it from falling into the pub- 
lic domain may vary according to the 
nature of the information and the 
person given access to the informa- 
tion. With computer technology, a 
company is advised to have a writ- 
ten agreement with each employee 
and outside contractors making clear 
that the company regards its tech- 
nology as proprietary; that the com- 
pany retains all ownership rights; 
and that all information, data, flow 
charts and diagrams, software source 
and object code and documentation, 
and ideas, concepts, inventions, and 
know-how are to be held in confi- 
dence and not be disclosed to any 
outside party without the express 


36 THE FLORIDA BAR JOURNAL/JANUARY 1998 


written consent of the company. In- 
clusion of noncompete covenants in 
contracts with employees and inde- 
pendent contractors may further 
safeguard the company’s trade se- 
crets and competitive position.” 

With regard to computer software 
and other technology offered to cus- 
tomers, a company should use com- 
prehensive license agreements as- 
serting trade secret protection and 
requiring customers to acknowledge 
the technology’s proprietary nature 
and agree to appropriate confidenti- 
ality and nondisclosure restrictions.” 
No trade secrets should be released 
to prospective or actual customers 
without first obtaining a signed li- 
cense agreement; to do so runs the 
risk of the information losing trade 
secret protection and falling into the 
public domain. 

The typical software license agree- 
ment will include restrictions by 
which the user agrees not to copy the 
program or disclose it to third par- 
ties without the consent of the devel- 
oper. Sometimes an exception is 
made for archival copies for backup 
purposes; in other instances, the user 
may be permitted to make a limited 
number of copies for use on multiple 
computers at the same site, either 
with or without an additional fee. 

Wrongful disclosure or use of a trade 
secret may be enforced in court against 
anyone who has a duty to maintain 
secrecy. Therefore, a software vendor 
could sue a customer who violates a 
software license by making unautho- 
rized copies or disclosures to outside 
parties. Similarly, a software developer 
could sue a former employee or con- 
tractor who has disclosed or marketed 
the same or similar program in viola- 
tion of their confidential relationship 
or contract. In some cases, the devel- 
oper might also have a right of action 
against a third party recipient if that 
person knew that the program was a 
secret and that disclosure was a viola- 
tion of the disclosing party’s relation- 
ship or contact with the developer. 


Trademarks 

A third major area of law affecting 
computer technology is the law of 
trademarks. A trademark protects the 
name and logo of a company’s goods 
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and services and distinguishes them 
from competing products or services 
sold by others. Thus, a computer 
manufacturer seeking a name for a 
new line of personal computers might 
decide to sell them under the name 
“PRUNE.” (This might be a particu- 
larly apt name if the company has a 
Danish subsidiary.) A logo then could 
be adopted to go with the name and 
an advertising campaign developed. 

If a computer company is selling 
its product or services only in Florida, 
the company may register the trade- 
mark with the Department of State. 
The initial term of registration is 10 
years, and it may be renewed every 
10 years thereafter if still in use. By 
registering the mark, the owner can 
prevent others from using the same 
or a confusingly similar trademark 
for a similar product or service in 
Florida.** 

If the goods or services are pro- 
vided in more than one state, the 
trademark may be registered in the 
U.S. Patent and Trademark Office 
(PTO) in Washington.” A federal 
trademark is good for 10 years and 
may be renewed as long as continu- 
ally in use.A federal trademark gives 
the owner the exclusive right to use 
the trademark throughout the 
United States, and to prevent others 
from doing so by suing in either fed- 
eral or state court. 

Before attempting to register a 
trademark, a search of the records of 
the PTO to determine whether there 
have been any previous filings or reg- 
istrations of this or any similar name 
is advisable. Often such a search 
includes all state trademark offices, 
and various publications such as 
trade directories, in order to reduce 
the likelihood that the trademark 
has been previously used or regis- 
tered. This search can be done rela- 
tively inexpensively through com- 
mercial services with extensive 
databases. 

Once the trademark is registered, 
either at the state or federal level, 
the registrant can bring suit against 
infringement,”* which is the unautho- 
rized use of the trademark in connec- 
tion with any product, service, or 
advertisement that is likely to cause 
confusion, mistake, or deception. 


In a case of infringement, the court 
can order the infringer immediately 
to cease unauthorized use of the 
mark. The court also can order all in- 
fringing products destroyed and 
award money damages to the trade- 
mark owner. In determining the 
amount of damages, the court may 
require the infringer to pay to the 
trademark owner all profits derived 
from the wrongful use, plus the cost 
of suit.” 


Patents 

A fourth method of protecting com- 
puter technology is through the law 
of patents. A patent is a grant by the 
federal government to an inventor 
giving him or her the right to exclude 
all others from making, using, sell- 
ing, or offering to sell the invention 
throughout the United States, its ter- 
ritories, and possessions.” Patents 
are granted by the government act- 
ing through the Patent and Trade- 
mark Office. 

A patent may be issued to anyone 
who invents or discovers a new and 
useful process, machine, manufacture, 
or composition of matter, or any new 
and useful improvement of these 
items. A mere idea or suggestion is not 
eligible for a patent nor are methods 
of doing business or printed matter. 
These items, however, may be eligible 
for trade secret protection, which can 
be significant though not necessarily 
as valuable as patent protection. 

Discoveries of the laws of nature 
also are not patentable. Thus the 


mathematical equations that de- 
scribe Newton’s laws of motion could 
not be patented, but a motor vehicle 
that necessarily follows those laws 
as an essential element of its func- 
tioning may well be patentable. 

Similarly, mathematical algo- 
rithms used in computer programs 
are not themselves patentable since 
they are essentially laws of nature. 
However, the U.S. Supreme Court 
has ruled that the utilization of these 
algorithms in an original and useful 
computer program may rise to the 
level of invention sufficient to sup- 
port the grant of a patent to the de- 
veloper of the program.” 

To be patentable, an invention 
must be novel. If the invention has 
been patented or described in a 
printed publication anywhere in the 
world, or been in public use or on sale 
in this country before the applicant 
made his or her invention, a patent 
may not be granted. Also, if the in- 
vention has been patented or de- 
scribed in a printed publication any- 
where, or been in use or on sale in 
this country more than one year be- 
fore the date of filing of the applica- 
tion, a patent cannot be granted.*° 
This is true whether the publication, 
use, or sale was by the inventor or 
another person. 

In addition, even if an “exact” ver- 
sion of the particular invention has 
not previously been patented or de- 
scribed, a similar version may not be 
patented if it is essentially just an 
“improvement” of the existing inven- 
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tion such that it would be obvious to 
a person having “ordinary skill in the 
art.”*! Thus, an updated or enhanced 
computer program that simply ma- 
nipulates more calculations, handles 
more accounts, or carries more items 
of inventory would probably be con- 
sidered an “obvious” improvement to 
a competent computer programmer 
ordinarily skilled in the art of writ- 
ing computer software, and therefore 
would not be patentable. 

The term of a patent extends from 
date of issuance by the Patent and 
Trademark Office and continues for 
20 years from the date of filing.*? A 
patent grants the inventor the right 
to exclude others from making, us- 
ing, selling, or offering to sell the 
patented invention during its term. 
The patent does not, however, by it- 
self grant the inventor the right to 
make, use, or sell the invention. 
Thus, a software developer with a 
valid patent is not automatically free 
to practice his or her invention: for 
example, if the program necessarily 
incorporates the patent of an earlier 
developer, the patentee would not be 
able to make, use, or sell the program 
unless a license is first obtained from 
that patent owner. If such a license 
is not obtained, the patentee would 
be deemed to be infringing on the 
rights of the prior patentee. 

Anyone who makes, uses, sells, or 
offers to sell a patented invention 
without the authority of the patent 
owner is an infringer.** Unlike trade 
secrets, a patent can be enforced 
against an independent developer of 
the same invention. Thus, a person 
who develops an invention without 
knowing of a previous patent still 
infringes on the patent and can be 
sued by the patent owner. 

In trade secret law, by contrast, it 
must be shown that the invention was 
actually obtained through wrongful 
disclosure of the trade secret. Thus if 
an individual independently develops 
a software system functionally equiva- 
lent to another’s unpatented system, 
that person will not be liable for in- 
fringement or trade secret misappro- 
priation if he or she had no access to 
the original program. 

Patents may be enforced in federal 
court through injunctions and 


awards of money damages.” The pat- 
ented articles must be marked with 
the word “patent” and the number of 
the patent in order to give notice to 
would-be infringers.** Damages may 
not be recovered from the infringer 
unless the infringer was duly noti- 
fied and continued to infringe after 
receiving the notice. The marking of 
an item as patented when it is not in 
fact patented is against the law and 
subjects the violator to a penalty. 


Summary 

Taken together, the methods dis- 
cussed above offer a fair degree of 
legal protection for proprietary com- 
puter software and other innovative 
technology. The law in this area is con- 
tinually evolving as lawyers, judges, 
and legislators seek to keep up with 
rapid developments in computer tech- 
nology and cyberspace. These develop- 
ments require all those involved in the 
field to remain alert to changes in the 
law and the need to accommodate in- 
novation while protecting the rights of 
individuals in our society. The law of 
computer technology and cyberspace 
thus promises to be a swiftly changing 
and dynamically growing area in the 
years ahead. O 


1 See, e.g., Nicolas Swerdloff and Juan 
J. Farach, Internet Domain Name-Grab- 
bing or Cyber-Squatting, 71 Fa. B.J. 30- 
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Appellate Practice and Advocacy 


Top 10 Appellate Mistakes 
(Or Why You Need an Appellate Specialist) 


ile some may resist ad- 

mitting it, all lawyers re- 

alize the practice of law 

becomes more compli- 

cated and specialized each year. Ap- 

pellate practice is no exception, as 
appellate judges have observed. 

Judge Silberman of the United 
States Court of Appeals for the Dis- 
trict of Columbia warns: “Effective 
presentation to a federal court of ap- 
peals, or to any appellate court, re- 
quires a blend of talents not neces- 
sarily found in the typical trial 
attorney.”: 

Justice Anstead, speaking on eth- 
ics at the “Appellate Practice for the 
General Practitioner” Florida Bar 
seminar last spring, questioned if 
the competency provision in the 
Rules of Professional Conduct re- 
quired trial lawyers to associate with 
appellate counsel, at least in signifi- 
cant cases.’ 

In the spirit of “top 10” lists, this 
article explores 10 mistakes lawyers 
should be careful to avoid when they 
tread into appellate waters. 


1) Rendition— 
Unauthorized Motions 

Everyone knows you have 30 days 
to appeal. But not everyone appre- 
ciates the nuances of the 30 days 
running from the “rendition” of the 
order in question. 

Fla. R. App. P. 9.020(h) defines 
rendition of an order: “An order is 
rendered when a signed, written or- 
der is filed with the clerk of the lower 
tribunal.” However, certain motions 
toll the rendition of certain orders 
as to certain parties. 


by Raymond T. Elligett, Jr. 


Here are the most 
common mistakes 
trial lawyers should 
be careful to avoid 
when they tread into 
appellate waters. 


The most common motions autho- 
rized to toll rendition in civil cases 
are motions for new trial and mo- 
tions for judgment in accordance 
with prior motion for directed ver- 
dict (f/k/a as a motion for JNOV). 
Rule 9.020(h) lists all the “autho- 
rized” motions that toll rendition. 

Filing a motion that is not autho- 
rized will not toll rendition of the fi- 
nal order. If the party who wants to 
appeal waits longer than 30 days 
from the filing of the final order to 
appeal because of an unauthorized 
motion (one that does not toll rendi- 
tion), the appeal will be untimely 
(and will be dismissed).° 

Motions that toll rendition are 
authorized to toll only final orders. 
Thus, counsel who files a motion di- 
rected to a nonfinal order may lose 


the opportunity to seek review of the 
nonfinal order (assuming it can be 
reviewed at that time, for example, 
pursuant to Rule 9.130).* 

One’s initial reaction on losing the 
ability to seek review of a nonfinal 
order may be that the party always 
can seek review at the end of the 
case. Not necessarily. For example, 
in Irwin v. Walker, 468 So. 2d 241 
(Fla. 2d DCA 1984), a party sought 
relief under Fla. R. Civ. P. 1.540. The 
trial court denied her motion and she 
moved for rehearing. She prevailed 
on her motion for rehearing and it 
looked like she had won. The oppos- 
ing party sought and obtained a writ 
of prohibition because the court 
lacked jurisdiction to entertain the 
unauthorized rehearing. Of course, 
by then it was too late for the mo- 
vant to seek appellate review of the 
initial denial. 

An order granting a new trial is 
not a final order, so a motion for re- 
hearing does not toll rendition for 
the purposes of filing an appeal.® 


2) Rendition— 
Untimely Motions 

Rule 9.020(h) provides only autho- 
rized and timely motions toll rendi- 
tion. Rule 9.020(h) does not reveal 
the timing requirements. For those 
one must turn to the applicable trial 
procedure rules. 

For example, Fla. R. Civ. P. 1.530 
requires that motions for new trial 
and rehearing be served within 10 
days. A sometimes-overlooked dis- 
tinction is how to count the 10 days. 
In nonjury trials, the 10 days runs 
from the date of filing of the order. 
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In jury trials, it runs from the return 
of the verdict (even though judgment 
is sometimes not entered until 
later).® 

Cases illustrate additional timing 
mistakes lawyers have made. The 
trial court may not enlarge the time 
for serving such post-trial motions.’ 
The 10-day period for rehearing be- 
gins to run upon filing, even if the 
final judgment is mailed. Thus, a 
party does not get any additional 
“mailing” time in which to serve the 
motion.*® 


3) Multi-Party Case Mistakes 
Any case with more than one plain- 
tiff and one defendant presents ad- 
ditional risks of appellate mistakes. 
A 1992 change in the rendition rule 
provides new opportunities. 
Formerly, a timely post-trial mo- 


tion by one defendant tolled the time 
for a co-defendant to file a notice of 
appeal from the same judgment.® The 
1992 amendment to Rule 9.020(h)(1) 
limits the effect of such motions to 
the movant and the party against 
whom relief is sought. 

Thus, if two defendants suffer an 
adverse judgment and only one files 
a timely motion for a new trial, the 
other defendant’s appeal time runs 
30 days from the filing of the judg- 
ment with the clerk. If the plaintiff 
wanted to appeal as to the second 
defendant, waiting could be fatal to 
its appeal.’° 

Multi-party cases also present the 
opportunity for counsel to miss their 
only chance to appeal. In Holton v. 
H.J. Wilson Co., Inc., 482 So. 2d 341 
(Fla. 1986), the plaintiff sued three 
defendants. One of the defendants, 
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Wilson, obtained a summary judg- 
ment. Another defendant, Holton, 
later moved to file a third-party com- 
plaint against Wilson. The Supreme 
Court held Holton was too late, and 
should have appealed the summary 
judgment Wilson obtained against 
the plaintiff." 

In another case, the Supreme Court 
held a defendant/third-party plaintiff 
who has appealed the judgment for the 
plaintiff must file a new notice of ap- 
peal for the separate judgment in fa- 
vor of a third-party defendant.'” 


4) Filing Means Filing 

The requirement of Fla. R. App. P. 
9.110 and 9.130 that the appellant 
must file the notice of appeal within 
30 days means what it says. 

The notice must be physically filed 
within 30 days. Mailing is not suffi- 
cient, and there is no additional time 
for filing if the order was mailed to 
the party.'® In 1996, the Supreme 
Court affirmed the dismissal of an 
appeal where counsel’s office had 
relied on an appellate clerk’s state- 
ment that the notice of appeal only 
had to be postmarked by the 30th 
day." 

Even being five minutes late can 
be fatal. Consider an appellant 
whose courier arrives at the lower 
tribunal at 5:05 p.m. on the 30th day, 
finds it closed and the guard refuses 
to accept the notice, so that the cou- 
rier files it the next day. In a case 
involving this precise factual sce- 
nario, the appellate court held the 
notice was untimely and dismissed 
the appeal.’® 


5) Getting the Facts Right 

Most appellate judges will tell you 
that after scanning the statement of 
the issues, they read the briefs in 
order. The facts come first, thus cre- 
ating your initial impression with 
the judges. Because our common law 
system is fact-driven, the facts set 
the stage for your argument. They 
are often the key for distinguishing 
what may seem to be an adverse pre- 
cedent. 

Trial counsel may know too many 
facts. They remember what their cli- 
ents and witnesses told them in in- 
terviews. They remember deposition 


| 
| 
H 
i 
heer 
i 
| 


testimony. They remember things 
that occurred off the record. Most of 
these facts are not part of the appel- 
late record.'® 

Counsel violate the rules and lose 
credibility when they recite facts in 
their briefs that are not in the record. 
Rule 9.210(b)(3) requires that coun- 
sel cite every factual assertion to the 
record. Failure to do so can result in 
the court’s striking the brief.’” 

Counsel also need to present the 
facts fairly. Courts have sanctioned 
counsel for misstating facts.'* The 
appellant should bear in mind that 
disputes in the facts and inferences 
drawn from the facts are generally 
construed in favor of the prevailing 
party in an appeal from a judge or 
jury trial.’® Failure to abide by this 
rule, or omitting unfavorable facts, 
will elicit a response in the brief of 
experienced appellate counsel. 

Counsel also need to ensure they 
include the relevant facts, and avoid 
the more frequent mistake of filling 
their briefs with facts that are not 
pertinent to the points on appeal. 
The error-correction function of ap- 
pellate review is much narrower 
than the search for truth at trial. 
Failure to appreciate these differ- 
ences clutters a brief and obscures 
the issues. 


6) Missing the 
Point: Issue Mistakes 

Issues on appeal represent an- 
other fertile ground for mistakes. 
More is not better. Too often trial 
counsel feel that abandoning issues 
on appeal is like drowning their chil- 
dren. A key appellate talent is rec- 
ognizing the issues that have a real- 
istic chance of securing appellate 
relief. 

Often what may have made coun- 
sel the most upset at triai is not er- 
ror, much less harmful error. Brief 
writers should consider following the 
“Benatar” rule of issue selection: 
“Hit Me With Your Best Shot.”” 

Counsel who plan to argue 10 is- 
sues, starting with small errors and 
working up to a crescendo, may find 
the judges never reach the “big error” 
point. They have looked at the first 
couple of points and concluded they 
are the best the party has to offer. 


The Benatar rule does not neces- 
sarily mean to put the issue with 
clearest error first. For example, 
that may be a minor cost item. Coun- 
sel must balance the strength of the 
issue with its importance to the 
client’s case. In evaluating the mer- 
its of issues, counsel should consider 
the standards of review.” 


7) Long Briefs; Bad Briefs 

Not every long brief is a bad brief. 
But most are. There are times when 
a complex case may require a brief 
approaching the page limits. They 
are the exception. 

Any seminar at which an appel- 
late judge speaks on brief writing 
will contain the caveat that most 
briefs are much too long. As Judge 
Silberman’s comment suggests, brief 
writing is a far different skill than 
typical trial lawyer skills. 

Complementing short briefs are 
short, clear sentences. Appellate 
counsel also should be familiar with 
case-generated rules of appellate 
practice. This includes, for example, 
how to advance and respond to er- 


ror preservation arguments. 


8) Trial Lawyer 
Oral Arguments 

Many trial lawyers are gifted at 
delivering stirring closing argu- 
ments to the jury. Unfortunately, 
some attempt to translate that skill 
into the appellate oral argument 
arena, where it is out of place. 

Appellate advocates need to be 
prepared for a dialogue with the 
court, rather than a speech. Trial 
counsel ask witnesses questions. 
Appellate counsel must be able to 
anticipate and respond to questions. 

Even making legal arguments to 
a panel of three or more judges is 
different than arguing to a trial 
judge. The appellate judges have had 
time to study the briefs and do addi- 
tional research, a luxury trial judges 
often do not have. 


9) Fees and Costs 

There are many specialized appel- 
late rule requirements this article 
has not touched on. By way of illus- 
tration, counsel can forfeit the right 
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to an attorney’s fee, even one that is 
“mandatory,” if he or she does not 
make a timely and adequate motion 
for fees.” 

Rule 9.400(b) requires the motion 
for fees to be served no later than 
the time for service of the reply brief, 
and to state the grounds on which 
recovery is sought.” 

The prevailing party must file its 
motion to assess appellate costs in 
the lower tribunal within 30 days 
after the mandate issues.™ 


10) Rehearings 

No one likes to lose. Some lawyers 
find the urge to file a rehearing ir- 
resistible. In the vast majority of re- 
hearing petitions, they should have 
resisted. 

Numerous decisions echo Rule 
9.330(a)’s prohibition against rear- 
guing the merits of the appeal.” The 
Fourth District has fined a party and 
its counsel for filing a motion for re- 
hearing that reargued the merits of 
a case the court had per curiam af- 
firmed.?¢ 

Case law precludes a party from 
raising a new point, position, fact, 
or supporting authority in a petition 
for rehearing that it omitted from 
the brief.”’ 

If a party cannot reargue what it 
argued before, and cannot raise a point 
it did not argue, not much is left for a 
proper petition for rehearing.”* Expe- 
rienced counsel should be able to 
evaluate when a rehearing might be 
appropriate under these parameters, 
and know how to formulate one. 


Conclusion 
The above may not be the worst 10 
areas of mistakes for nonappellate 
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1978. He is board certified in appellate 
practice and is the immmediate past 
chair of the Appellate Practice and Ad- 
vocacy Section. 

This column is submitted on behalf 
of the Appellate Practice and Advocacy 
Section, Christopher L. Kurzner, chair, 
and Jacqueline E. Shapiro, editor. 


specialists. There are many other po- 
tential traps for those unaccustomed 
to appellate practice. The pitfalls 
exist for appellees as well as appel- 
lants.”° 

What’s a trial lawyer to do? Those 
with an appellate lawyer in their firm 
should go down the hall to his or her 
office (as several of the above mis- 
takes demonstrate, this should be 
before the trial court enters final 
judgment). 

Attorneys without that capability 
should consider calling one of the 
over 100 board certified appellate 
lawyers, or the 1000 members of the 
Appellate Practice and Advocacy Sec- 
tion. Even in a case in which a party 
might otherwise appear not to be 
able to afford additional counsel, 
there may be a contract or statute 
that could provide a fee for the ap- 
peal (including for a party who has 
prevailed on an offer of judgment). 

After all, committing one or more 
of the above mistakes may cost a law- 
yer the fee and the client the case. 
The next step could be a call to the 
professional liability carrier.Q 


1 L. Silberman, Plain Talk on Appellate 
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*9 This article has focussed on Florida 
law. Federal appellate rules differ in some 
material respects. Consult your special- 
ist. 


j 
} 
4 
ul 
j 
i 
i 
q 
} 


Business Law 


Pending Revisions to Articles 8 and 9 of the Florida UCC 
An Opportunity for Florida to Merge 


onto the Information Superhighway 
by George T. Morrison and John J. Donlon 


ur lives have been radically 

affected during the past 10 

years by quantum advances 

in technology. Nowhere has 
this change been more profound than 
in the conducting of personal and 
business transactions electronically 
via the Internet. Many sophisticated 
investors (and, perhaps, less sophis- 
ticated investors) now trade in mar- 
ketable securities with nothing more 
than a personal computer and a mo- 
dem. Chapters 678 and 679 of the 
Florida Statutes (Articles 8 and 9 re- 
spectively of the Florida Uniform 
Commercial Code), however, were en- 
acted at a time when an investor’s 
interests in marketable securities 
were evidenced by physical stock cer- 
tificates that were actually endorsed 
and delivered when shares were ex- 
changed. Present law does not con- 
template electronic trading of secu- 
rities and also does not adequately 
align with and facilitate current mar- 
ket practices. Fortunately, proposed 
amendments to Articles 8 and 9 are 
pending in the Florida House of Rep- 
resentatives to be considered by the 
Florida Legislature in January of 
1998.' It is hoped that Florida will 
soon enter the modern era and join 
the other 44 United States jurisdic- 
tions that have already adopted this 
important legislation.” 


Florida Should Adopt the 
Revisions of Articles 8 and 9 
Current law contemplates an an- 
tiquated system of stock holdings in 
which ownership changes involve the 
physical transfers of stock certifi- 
cates and in which security interests 
are perfected by the possession of 
physical stock certificates. Specifi- 


Florida should join 
other jurisdictions in 
adopting UCC 
changes to reflect 
current market 
practices. 


cally, Florida’s current version of 
Article 8 reflects a “direct holding” 
holding system for securities 
whereby the beneficial owner of a 
security has a direct relationship 
with the company that issued the 
security.* As we will discover below, 
the securities markets in the United 
States operate on what has been 
dubbed the “indirect holding” system 
whereby the issuing corporation’s 
records do not identify the beneficial 
owners of the corporation’s stock.‘ 
Thus, existing Article 8 needs to be 
fundamentally amended so that the 
substantive laws of Florida reflect 
the realities of how marketable se- 
curities are typically transferred 
and held. In fact, the Bill Analysis 
& Economic Impact Statement per- 
taining to the pending revisions to 
Articles 8 and 9 recites that such re- 
visions, if enacted, will 1) modern- 


ize Florida statutory law to accom- 
modate a system of securities hold- 
ings that is already in place; 2) re- 
flect the current use of electronic 
filings; and 3) set forth duties and 
rights regarding “securities entitle- 
ments” (to be discussed below).°® 
These amendments will provide 
greater certainty not only with re- 
spect to the buying and selling of 
marketable securities but, as we will 
see, also with respect to the pledg- 
ing of marketable securities as col- 
lateral for loans and other obliga- 
tions. 

The Bankruptcy/Uniform Com- 
mercial Code Committee and the Fi- 
nancial Institutions Committee of 
The Florida Bar Business Law Sec- 
tion established a subcommittee for 
the purpose of reviewing the pro- 
posed revisions to Article 8 of 
Florida’s Uniform Commercial Code.*® 
The subcommittee concluded that 
Florida should adopt the revisions to 
Article 8 and asserts that these revi- 
sions, if adopted, will, among other 
things:’ 
¢ Establish an investor’s specific 
rights in his or her “securities ac- 
count” vis-a-vis a stock broker. 
¢ Make it easier for stock brokers to 
obtain secured credit on their ac- 
counts with “securities depositories.” 
¢ Reduce the possibility of stock mar- 
ket crashes, such as the “Black Mon- 
day” crash in October of 1987.8 
¢ Give secured lenders better control 
over the marketable securities held 
in “security accounts” that are 
pledged as collateral for loans. The 
attachment and perfection rules of 
the present versions of Florida Ar- 
ticles 8 and 9 with respect to “securi- 
ties accounts” are less than clear. The 
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revisions to Article 9, however, set 
forth a definitive procedure whereby 
a secured party can (and should) per- 
fect his or her security interest in 
such “security accounts” by exercis- 
ing “control” over such accounts. 

¢ Reduce the prospect of litigation 
with stock brokers acting as bailees 
for their customers. 

¢ Reduce the possibility that the 
transfer rules for securities will be- 
come preempted by federal regula- 
tion. 

¢ Facilitate individual investments 
through stock brokers.° This is be- 
cause the Article 8 revisions specify 
with particularity the rights and re- 
sponsibilities of investors and stock 
brokers as to the trading and pledg- 
ing of securities in the electronic age, 
whereas present law is lacking in this 
regard. 

For all of the foregoing reasons and 
more, the Florida Legislature needs 
to adopt the pending revisions to Ar- 
ticles 8 and 9 of the Florida UCC as 
soon as possible.’® We are optimistic 
that Florida will join the other juris- 
dictions that have already adopted 
the pending revisions to Articles 8 
and 9 of the UCC and adopt these 
revisions early in 1998. Therefore, 
the remainder of this article will il- 
lustrate how marketable securities 
will be traded and pledged in Florida 
once the revisions are adopted." 


Trading and Pledging of 
Marketable Securities 

Before one can appreciate the ne- 
cessity for the revisions to Articles 8 
and 9 of the Florida UCC, one needs 
to understand the mechanics of how 
most marketable securities are 
traded in the United States. The sce- 
nario that follows provides an illus- 
tration of the realities of the modern 
securities market. 

Assume that Jane Justice wants to 
purchase 100 shares of ABC common 
stock. Further, assume that these 
shares have actually been issued in 
physical form by ABC and that Jane 
cannot or does not desire to purchase 
these shares directly from ABC. 
Thus, Jane will purchase these 
shares from a duly licensed stock 
broker that is transacting business 
in Florida. For purposes of this ar- 


Revisions specify 
the rights and 
responsibilities of 
investors and stock 
brokers as to the 
trading and pledging 
of securities in the 
electronic age. 


ticle, assume that one such broker is 
Wall & Broad Securities Firm (Wall 
& Broad). Before Jane can purchase 
these stocks, Wall & Broad will re- 
quire that Jane first open an account 
(aptly named a “securities account” 
under revised Article 8) with Wall & 
Broad, and thereafter Jane will place 
funds into the securities account that 
will be used to acquire the securities. 
As part of this process, Wall & Broad 
and Jane will likely enter into a writ- 
ten agreement that sets forth with 
specificity Wall & Broad’s and Jane’s 
rights and responsibilities with re- 
spect to the securities account. We 
will refer to this agreement as the 
Wall & Broad/Jane Account Agree- 
ment. 

After the Wall & Broad securities 
account is established and Jane puts 
funds into the account, Jane will re- 
quest that Wall & Broad purchase 
the ABC shares for Jane. Wall & 
Broad will then effect the purchase 
and thereafter change its records to 
reflect that Jane’s securities account 
is credited with 100 shares of ABC. 
No physical shares of ABC stock are 
delivered to Jane. 

Several months later, Jane needs 
some cash to purchase a new auto- 
mobile, but she does not want to sell 
the ABC shares as these shares have 
substantially appreciated in value 
and she does not want to pay at the 
present time the federal income taxes 
that will be due once these shares are 
liquidated. Instead, Jane requests 
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that Wall & Broad Mortgage Corp. 
(Mortgage Corp.), an affiliate of Wall 
& Broad,'? which makes loans se- 
cured by securities held in Wall & 
Broad securities accounts, extend 
Jane a loan secured by her interests 
in the ABC stock." 


Revisions to Facilitate 
Trading and Pledging Interests 
What Has Jane Really Purchased? 

EachABC share in which Jane has 
an interest constitutes a “certificated 
security” as defined in FS. 
§678.1021(1)(d), meaning that a 
physical stock certificate exists that 
evidences the ownership interest.'4 
However, ABC’s stock register does 
not reflect that Jane has an owner- 
ship interest in ABC; rather, such 
stock register reflects that the owner 
is Cede & Co., which is the nominee 
name used by The Depository Trust 
Company (DTC), a limited purpose 
trust company organized under New 
York law.'* DTC is in the business of 
holding legal title to stock certificates 
in its name for the benefit of its par- 
ticipants.'® Please refer to Schedule 
A on the next page for how the indi- 
rect holding system of marketable 
securities operates in the United 
States. 

If ABC’s records reflect that DTC, 
not Jane, is the owner of the shares 
in our example, then what has Jane 
actually purchased? Although the 
ABC shares are registered in the 
name of DTC, DTC’s records reflect 
that Wall & Broad, which is a DTC 
participant, has purchased large 
quantities of ABC shares for the ben- 
efit of its customers like Jane. Wall 
& Broad’s records in turn reflect that 
Jane is the beneficial owner of a por- 
tion of these shares. It is important 
to note, however, that Jane does not 
actually hold legal title to the ABC 
shares; instead, she has an account 
with Wall & Broad, which account is 
governed by the terms and provisions 
of the Wall & Broad/Jane Account 
Agreement and applicable law."’ This 
point illustrates one of the most com- 
pelling reasons for Florida to adopt 
the pending Article 8 revisions. Spe- 
cifically, Florida substantive law 
needs to recognize that Jane does not 
hold legal title to any marketable 


: | 
| 
} 
t 
| 
j 
} 
‘ 
| 
& 
i 
| 
| 


securities per se but rather has an 
indirect interest in the marketable 
securities. This ownership interest is 
specifically recognized under revised 
Article 8 and is defined as a “secu- 
rity entitlement.”*® 

New Concepts 

Revised Articles 8 and 9 embody 
several new concepts and definitions 
which are summarized on Schedule 
A. One of the most interesting con- 
cepts is that of the “security entitle- 
ment,” which is the term used to de- 
fine Jane’s interest in the Wall & 
Broad securities account. A “security 
entitlement” is defined in F.S. 
§678.1021(1)(q) as the rights and 
property interests of an entitlement 
holder (Jane) with respect to a finan- 
cial asset specified in Part V of Ar- 
ticle 8. As used in this definition, the 
“financial asset” means Jane’s rights 
in and to theABC shares vis-a-vis the 
Wall & Broad/Jane Account Agree- 
ment.'’® Thus, what Jane really has 
is a security entitlement in the ABC 
shares rather than legal title to the 
ABC shares per se. 

Part V of revised Article 8 entitled 
“Security Entitlements” contains 
some of the more significant provi- 
sions of the proposed revisions. As 
more particularly described in Sched- 
ule A, Jane’s account with Wall & 
Broad is a “securities account” as 
defined in F‘S. §678.5011(1). The Wall 
& Broad/Jane Account Agreement is 
the “agreement” described in this 
section. Subsection (2) of this section 
describes the events that must tran- 
spire prior to Jane’s acquisition of her 
security entitlements. In this case, 
Jane acquired her security entitle- 
ments when Wall & Broad indicated 
on its books that Jane is the benefi- 
cial owner of the ABC shares. Note 
that under subsection (3) of this sec- 
tion, it is irrelevant whether Wall & 
Broad itself had an ownership inter- 
est in theABC shares at the time that 
its records were modified to reflect 
Jane’s ownership interests. 

The Accruements of a Security En- 
titlement 

Part V of F.S. Chapter 678 sets 
forth the property interests of a se- 
curity entitlement holder. In our 
case: 
¢ Section 678.5011 clarifies that, al- 


though the ABC shares are not reg- 
istered in Jane’s name, such securi- 
ties are nevertheless held for Jane’s 
benefit. 

¢ Section 678.5041 requires that 
Wall & Broad “promptly” obtain the 


financial asset (the ABC securities) 
once it indicates in its records that 
Jane is the beneficial owner of the 
same. 

¢ Section 678.5051 requires that 
Wall & Broad remit to Jane any pay- 


Flow of Interest 
in Stock 


Wall & Broad 


Securities Account 


Jane Justice 


Schedule A 
Key Definitions and Terms 


ABC Each ABC share constitutes what 

is defined in §678.1021(1)(d) as a 

“certified security.” Note that each 

ABC share also constitutes a “financial 

as defined in §678.1021(1)(i). To reach this 
conclusion, one must apply the rules 

set forth in §678.1031. Note that 

all “securities” are “financial assets,” 

but not all “financial assets” are securities. 
Other applicable definitions are “registered form” 
(§678.1021(1)(m)); “security” 
(§678.1021(1)(0)); and “security certificate” 
(§678.1021(1)(p)). 


The Depository Trust Company is 
a “clearing corporation” as defined 
in §678.1021(1)(e) because it is reg- 
istered as a “clearing agency” un- 
der the federal securities laws. It 
is also a “securities intermediary” 
as provided by §678.1021(1)(n)(1). 


Wall & Broad is a “securities inter- 
mediary” as defined in 
§678.1021(1)(n)(2) and is also a 
“broker” as defined in §678.1021(1)(c). 


The concept of a “securities account” is 
set forth in §678.5011. It is defined as 
an account to which a “financial asset” 
is or may be credited in accordance 
with an agreement under which the 
person maintaining the account 

(in this case, Wall & Broad) undertakes 
to treat the person for whom the 
account is maintained (in this case, 
Jane) as being entitled to exercise the 
rights that comprise the financial assets 
(i.e., buy, sell, and encumber the 

ABC shares). Note that the Wall & 
Broad/Jane Account Agreement 

is the type of agreement contemplated 
by §678.5011(1). This is the agreement 
that creates Jane’s “securities account.” 


Jane is an “entitlement holder,” which 

is defined in §678.1011(1)(g) as a person 
(Jane) identified in the records of a securities 
intermediary (Wall & Broad) as the person 
having a “security entitlement” against the 
securities intermediary. 
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ments that it receives on account of 
the ABC shares (for example, divi- 
dends) in accordance with the terms 
and provisions of the Wall & Broad/ 
Jane Account Agreement. 
¢ Section 678.5061 provides that 
Wall & Broad must exercise rights 
with respect to the ABC shares (for 
example, voting) as directed by Jane 
as required by the Wall & Broad/Jane 
Account Agreement. 
¢ Section 678.5071 provides that 
Wall & Broad must comply with 
Jane’s “entitlement orders” (defined 
in §678.1021(1)(h), which in Jane’s 
case would generally consist of buy/ 
sell requests). Entitlement orders 
must be “communicated” (see defini- 
tion in §678.1021(1)(f)) from Jane to 
Wall & Broad, although this commu- 
nication can be sent “by any mecha- 
nism agreed upon” by Jane and Wall 
& Broad. If the Jane/Wall & Broad 
AccountAgreement so provides, Jane 
could transmit buy and sell orders 
electronically via e-mail or “on- 
line.”?° 
The Concept of Control 

Another new concept embodied in 
revised Article 8 is “control,” which 
is introduced in F.S. §678.1061. This 
concept, as the name implies, is used 
to describe the situation in which a 
person has the ability to direct the 
use of the applicable property inter- 


est. As described above, Jane owns - 


security entitlements pertaining to 
the ABC shares in a securities ac- 
count. F.S. §678.1061(4)(a) provides 
that Jane has control of her security 
entitlements because Jane has be- 
come the entitlement holder of the 
same pursuant to the terms and pro- 
visions of the Wall & Broad/Jane Ac- 
countAgreement. The significance of 
“control” will become apparent when 
we discuss how Jane will pledge her 
ABC security entitlements as collat- 
eral for a loan. 
The Pledge of Jane’s Security Entitle- 
ment 

Now that we understand what 
Jane has (namely, security entitle- 
ments in a securities account), we can 
examine how Jane can pledge the 
security entitlements pertaining to 
the ABC shares as collateral for the 
loan to be made by Mortgage Corp. 
As is the case for any secured loan 


F.S. §679.115(1)(f) 
introduces a new 
definition, 
“investment property, 
which means, among 
other things, a 
security entitlement 
and a securities 
account. 


under the UCC, the secured lender, 
in this case Mortgage Corp., must 
obtain a security interest (attach- 
ment) in the ABC security entitle- 
ment and then perfect that security 
interest against third parties. Re- 
vised Articles 8 and 9 contain new 
rules for the attachment and perfec- 
tion of security interests in security 
entitlements. 

F.S. §679.115(1)(f) introduces a 
new definition, “investment prop- 
erty,” which means, among other 
things, a security entitlement (sub- 
section 2) and a securities account 
(subsection 3). Further, §679.115(2) 
provides that the “attachment or per- 
fection of a security interest in a se- 
curities account is also attachment 
or perfection of a security interest in 
all security entitlements carried in 
the securities account.” Thus, the 
prudent secured lender, when taking 
a security interest in a particular 
security entitlement, should take the 
security interest in the securities 
account in which the security entitle- 
ment resides. Here, Mortgage Corp. 
should take a security interest in 
Jane’s Wall & Broad securities ac- 
count (Securities Account) to obtain 
the security interest in the ABC se- 
curity entitlements. 

FS. §679.203 discusses the rules 
for the attachment and enforceabil- 
ity of Mortgage Corp.’s security in- 
terest in the Securities Account that 
contains the ABC security entitle- 
ment/investment property. This sec- 
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tion provides that Mortgage Corp.’s 
security interest does not attach un- 
less: 

(a) . . . the collateral is investment prop- 
erty and the secured party [Mortgage 
Corp.] has control pursuant to agreement, 
or the debtor [Jane] has signed a security 
agreement which contains a description of 
the collateral . . . ;(b) Value has been given; 
and (c) the debtor has rights in the collat- 
eral. 


Here, it is clear that 1) the collat- 
eral (the Securities Account) is in- 
vestment property; 2) Mortgage 
Corp. has given value for the secu- 
rity interest in the form of the loan 
proceeds; and 3) Jane, as holder of 
an interest in the SecuritiesAccount, 
has an interest therein as more par- 
ticularly described in the Jane/Wall 
& Broad Account Agreement. Please 
note, however, that in order for Mort- 
gage Corp.’s security interest in the 
Securities Account (and therefore 
Jane’s interests in the ABC shares) 
to attach, Mortgage Corp. and Jane 
must either enter into a properly 
drafted security agreement or Mort- 
gage Corp. must take “control” of the 
Securities Account.” 

In our example, assume that Mort- 
gage Corp. has evidenced the loan to 
Jane with a promissory note and has 
documented the pledge of the Secu- 
ritiesAccount with a properly drafted 
pledge agreement. Thus, Mortgage 
Corp.’s security interest in the Secu- 
rities Account attaches upon Jane’s 
due execution and delivery of the 
pledge agreement to Mortgage Corp. 
Mortgage Corp., however, as with 
any other prudent secured lender 
making secured loans on interests in 
marketable securities under revised 
Articles 8 and 9, should also attach 
its security interest by taking “con- 
trol” of the SecuritiesAccount for the 
reasons that will be apparent shortly. 

Once Mortgage Corp. attaches its 
security interest in the Securities 
Account, the next step is for Mort- 
gage Corp. to perfect this security 
interest. Perfection rules under re- 
vised Article 9 are set forth in FS. 
§679.115(4), which provides that per- 
fection of a security interest in in- 
vestment property may be perfected 
by 1) control or 2) filing. Note that 
perfection by filing under revised 
Article 9 has one severe limitation, 
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namely that a secured party who per- 
fects by control takes priority over a 
secured party who perfects by filing.”? 
Therefore, although Mortgage Corp. 
could perfect its security interest by 
filing a UCC-1 Financing Statement, 
it will endeavor instead to perfect by 
taking “control” of the Securities Ac- 
count. Additionally, as discussed 
above, since attachment also can be 
effectuated by taking “control,” Mort- 
gage Corp. can accomplish attach- 
ment and perfection in one step if it 
takes “control” over the Securities 
Account. 

We will assume therefore that 
Mortgage Corp. will both attach and 
perfect its security interest in the 
Securities Account by taking “con- 
trol” thereof. The mechanisms for 
Mortgage Corp. taking control in our 
example are set forth in FS. 
§678.1061(4)(b), which provides that 
a purchaser (Mortgage Corp.) has 
control of a security entitlement (the 
Securities Account) if the securities 
intermediary (Wall & Broad) has 
agreed that it will comply with en- 
titlement orders originated by the 
purchaser (Mortgage Corp.) without 
further consent by the entitlement 
holder (Jane).”*> Thus, Mortgage 
Corp. will obtain control over the 
Securities Account if it enters into a 
tripartite agreement with Wall & 
Broad and Jane, wherein Wall & 
Broad and Jane agree that Wall & 
Broad will comply with entitlement 
orders originated by Mortgage Corp. 
without further consent from Jane.” 
In other words, Mortgage Corp. will 
obtain control over the Securities 
Account if Wall & Broad agrees that 
it will liquidate all assets in the Se- 
curities Account at Mortgage Corp.’s 
direction without first obtaining 
Jane’s approval or consent. 


Conclusion 

Florida is one the few states which 
has not adopted the most recent revi- 
sions to Article 8 of the UCC and ac- 
companying revisions to Article 9. 
Florida needs to adopt these revisions 
as soon as possible so that Florida law 
will coincide with actual market prac- 
tices. This will facilitate the trading of 
marketable securities and the exten- 
sion of loans secured thereby. O 


1 House Bill No. PCB FS 97-01. This 
bill has been carried over to the 1998 leg- 
islative session and has been assigned a 
new number: HB 1083 (PCB FS 97-01). 
All citations in this article, unless other- 
wise noted, refer to House Bill No. PCB 
FS 97-01. 

2 As of October 1, 1997, only Florida, 
Georgia, Michigan, New Hampshire, 
Rhode Island, South Carolina, South 
Dakota, and Wisconsin have not adopted 
these revisions to Articles 8 and 9 of the 
UCC. 

3 The American Law Institute, Na- 
tional Conference of Commissioners of 
Uniform State Laws, Revised Article 8. 
Investment Securities (1994) at page 4. 

4 Id. 

5 House Bill No. PCB FS 97-01, page 
1 of the Bill Analysis & Economic Impact 
Statement. 

5 See page 1 of the Committee Report 
on Proposed Revisions to Article 8 of 
Florida’s Uniform Commercial Code, 
John D. Emmanuel, Committee Chair, 
Donald A. Workman, Reporter. 

2, 3. 

8 Id at 13. 

9 Td at 3. 

10 The American Law Institute publi- 
cation referenced in footnote 3 above pro- 
vides an excellent analysis of these and 
other related issues. 

1 Note that the proposed revisions to 
Florida’s existing Articles 8 and 9 are 
identical to the revisions recommended 
by the National Conference of Commis- 
sioners on Uniform State Laws 
(NCCUSL). See page 15 of the Bill Analy- 
sis & Economic Impact Statement per- 
taining to House Bill PCB FS 97-01. 

Although Wall & Broad itself makes 
“margin loans” consistent with Regula- 
tion T of the Board of Governors of the 
Federal Reserve System, this example 
assumes that Jane’s “nonpurpose” credit 
request is better served by an affiliate of 
Wall & Broad. (““Nonpurpose” credit 
means credit that is for a purpose other 
than to purchase, carry, or trade securi- 
ties.) Such circumstances might include 
that the “nonpurpose” loan is greater 
than the maximum amount that Wall & 
Broad is permitted to extend under its 
“margin regulations.” 

13 Later in this article we will discuss 
that a secured party perfects a security 
interest in a securities account via “con- 
trol,” which entails the execution of a tri- 
partite agreement between the secured 
party, the debtor, and the stock broker. 
However, revised Article 8 provides that 
the stock broker is under no legal obliga- 
tion to enter into such an agreement. See 
Fa. Stat. §678.1061(7). Thus, it is rea- 
sonable to assume that major players in 
securities account based lending market 
will be affiliates of stock brokers. 

14 Henceforth, references to Chapters 
678 and 679, unless otherwise noted, will 
be to the revised chapters contemplated 
by House Bill PCB FS 97-01. 

1 The American Law Institute, Na- 
tional Conference of Commissioners on 
Uniform State Laws at page 2. 


16 Td. at 3. 

17 Note that revised Articles 8 and 9 
contain several choice-of-law provisions 
which can affect the substantive rights 
of Wall & Broad and Jane in this example. 
See Fia. Star. §§678.1101 and 679.103. 

8 Stat. §678.1011(1)(q). 

19 Fia. Stat. §678.1021(1)(i)(3) pro- 
vides that a “financial asset” includes any 
property (the ABC shares) that are held 
by a securities intermediary (Wall & 
Broad) for another person in a securities 
account (Jane’s account at Wall & Broad) 
if the securities intermediary has ex- 
pressly agreed with the other person that 
the property is to be treated as a finan- 
cial asset under this chapter (the Wall & 
Broad/Jane Account Agreement so pro- 
vides). This section further provides that 
the term “financial asset” may refer to 
either the interest itself or the means by 
which a person’s claim to it is evidenced, 
including a certificated or uncertificated 
security, a security certificate, or a secu- 
rity entitlement. 

20 See also Fa. Stat. §678.1131 which 
takes contracts for the sale or purchase 
of securities outside of the Statute of 
Frauds. 

21 When marketable securities are col- 
lateral for a loan, the applicable security 
agreement is typically entitled a “Stock 
Pledge Agreement.” 

22 See Stat. §679.115(5). 

23 Note that the Article 1 definitions 
of “Purchase” and “Purchaser” contem- 
plate that a secured party can be a pur- 
chaser in this context. See Fia. Star. 
§§671.201(32) and (33), respectively. 

24 Note that Janemust consent to Wall 
& Broad entering into this agreement 
with Mortgage Corp. pursuant to FLa. 
Stat. §678.1061(7), which essentially 
mandates that Jane be a party to this 
agreement. 
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Environmental and Land Use Law 


Statutory Strict Liability for Environmental 


Contamination: A Private Cause of Action to 


Remedy Pollution or Mere Legislative Jargon? 


rom the perspective of a 

plaintiff and counsel at- 

tempting to remedy dam- 

ages through litigation, it is 
an enviable posture to pursue such 
recovery with the aid of a statutory 
cause of action, particularly one pro- 
viding for strict liability and afford- 
ing the otherwise unavailable oppor- 
tunity to collect costs and attorneys’ 
fees.! Litigation to recover damages 
for pollution or to compel rehabilita- 
tion of pollution is no exception to 
this premise. Although available, tra- 
ditional tort remedies are not ideal 
for resolving the complexities asso- 
ciated with the origins and conse- 
quences of pollution. Further, they 
fail to offer the opportunity to recover 
costs and attorneys’ fees which rou- 
tinely escalate to enormous sums 
when pursuing damages associated 
with pollution. 

At first glance, F.S. §376.313 ap- 
pears to resolve favorably this di- 
lemma for Florida environmental 
practitioners by providing a statu- 
tory strict liability cause of action to 
recover damages associated with a 
“discharge or other condition of pol- 
lution.” After all, this section is en- 
titled “Nonexclusiveness of remedies 
and individual cause of action for 
damages under ss. 376.30-376.319.”5 
Nonetheless, practitioners debate 
and courts grapple with whether this 
section provides an individual cause 
of action for damages attributed to 
discharges of pollutants or hazard- 
ous substances, and, if so, the scope 
of such an action.* 

The Florida Supreme Court could 
have resolved the dispute after grant- 
ing certiorari to review the Fifth 
District’s opinion in Kaplan uv. 


by Gary K. Hunter, Jr. 


Courts grapple with 
whether the law 
provides an 
individual cause of 
action for damages 
caused by pollution. 


Peterson, 674 So. 2d 201 (Fla. 5th 
DCA 1996), rev. dismissed, 687 So. 
2d 1305 (Fla. 1997). After completion 
of the briefing schedule to the Su- 
preme Court, however, the appeal in 
Kaplan was dismissed. This left the 
matter resolved inconsistently 
among the district courts of appeal. 
To borrow from Judge Griffin’s dis- 
sent in Kaplan, this left Florida prac- 
titioners “trying to read the tea 
leaves.”> 


Legislative History 

The Florida Legislature enacted 
F.S. Chapter 376 in various parts, 
first enacting in 1970 Chapter 70- 
244, Laws of Florida, currently FS. 
§§376.011-376.017 and 376.19- 
376.21, the Pollutant Discharge Pre- 
vention and Control Act,‘ (referred to 
herein as Part I). In 1983 the legis- 
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lature enacted the Water Quality 
Assurance Act (referred to herein as 
Part II), Chapter 83-310, Laws of 
Florida, currently F.S. §§376.30- 
376.319. 

Part I was enacted to protect 
Florida’s coastline from a cata- 
strophic oil spill. The legislature de- 
clared, in part, that “the highest and 
best use of the seacoast of the state 
is as a source of public and private 
land” and prohibited: “The discharge 
of pollutants into or upon any coastal 
waters, estuaries, tidal flats, 
beaches, and lands adjoining the sea- 
coast of the state in the manner de- 
fined by ss. 376.011-376.021. .. .”* 

Part II, passed 13 years later, in- 
cluded a broader declaration by the 
legislature designed to protect not 
only the seacoast and estuaries, but 
to protect all of the state’s lands and 
waters from pollution. In Part II, it 
was declared that 
[T]he preservation of surface and ground- 
water is a matter of the highest urgency 
and priority, and that such use can only be 
served effectively by maintaining the qual- 
ity of inland waters as close to a pristine 
condition as possible, taking into account 
multiple use accommodations necessary to 


provide the broadest possible promotion of 
public and private interests.? 


The scope of Part II was limited to 
discharges of “pollutants.”!° The act 
was later amended to prohibit dis- 
charges of “hazardous substances” as 
well." 

For purposes of this article, it is 
important to note several of the many 
similarities between these sepa- 
rately enacted and unrelated parts 
of Chapter 376. Both provide for 
strict liability to the state for dam- 
ages incurred as a result of a dis- 
charge prohibited by either act.!? 
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Each also appears to create an indi- 
vidual cause of action to recover dam- 
ages associated with violations of the 
prohibited activities. Section 
376.205, within Part I, is entitled “In- 
dividual cause of action for damages 
under ss. 376.011-376.21”; Section 
376.313, within Part II, is entitled 
“Nonexclusiveness of remedies and 
individual cause of action for damages 
under ss.376.30-376.319.”" This latter 
similarity is particularly evident when 
comparing the language of the respec- 
tive sections. As originally enacted, 
§376.313 was practically identical to 
§376.205."4 If a private cause of action 
were created in §376.205, then the leg- 
islature also intended to provide a 
similar remedy in §376.313. Courts 
should harmonize the construction of 
statutes relating to a common subject 
or purpose. 

Fortunately for Floridians and our 
coastal environment, no reported 
opinions indicate a necessity, to date, 
for a private party to pursue an indi- 
vidual cause of action under Part I 
of Chapter 376 via a §376.205 action 
for damages.'* However, in differen- 
tiating Part I of Chapter 376 from the 
federal Water Quality Improvement 
Act of 1970” and concluding that the 
Florida act was not preempted by the 
federal law, the U. S. Supreme Court 
relied partially on the fact that the 
“Florida Act imposes strict liability 
for any damage incurred by the State 
or private persons as a result of an 
oil spill in the State’s territorial wa- 
ters.” Askew v. American Waterways 
Operators, 411 U.S. 325, 327 (1973). 

The Supreme Court noted that 
Congress, in the federal act, “dealt 
only with cleanup costs,” leaving the 


states “free to impose liability in 
damages for losses suffered both by 
the States and by private interests.”'® 
Implicitly, the Supreme Court in 
Askew recognized an individual 
cause of action for damages in Part I 
of Chapter 376 and specifically the 
portion of that act which preceded the 
enactment of §376.205.'° As noted 
above, §376.313 is modeled exclu- 
sively after (and in fact mirrors the 
language of) §376.205 and should be 
construed similarly. 


Why Look Beyond the 
Language of the Statute? 
Many would argue that relying 
exclusively on the language of FS. 
§376.313 resolves the debate at is- 
sue. It is a basic premise of Florida 


law that where “the language of a . 


statute is clear and unambiguous, 
the legislative intent must be derived 
from the words used without involv- 
ing rules of construction or speculat- 
ing as to what the legislature in- 
tended.””° Standing alone, the title of 
the section—“Nonexclusiveness of 
remedies and individual cause of ac- 
tion for damages under ss. 376.30- 
376.319”—could provide a sufficient 
basis to support a private cause of 
action as consideration must be given 
to the title of a statute when deter- 
mining legislative intent.” 

The language of the statute further 
supports an intent to create an indi- 
vidual statutory cause of action. The 
initial version of F.S. §376.313 in- 
cluded the statement’ that 
“[nlotwithstanding any other provi- 
sion of law, nothing contained herein 
shall prohibit any person from bring- 
ing a cause of action in a court of com- 


petent jurisdiction for all damages 
resulting from a discharge or other 
condition of pollution covered by this 
part.” 

Coupled with the further direction 
in the statute that such a suit would 
not require the plaintiff “to plead or 
prove negligence in any form or man- 
ner”;* the specification of the limited 
defenses to such an action;* and the 
inclusion of a cost and attorneys’ fee 
award to the injured party,” it is 
challenging to perceive any intent 
other than the creation of a private 
cause of action for strict liability. 

Subsequent amendments to 
§376.313 only clarify the original 
expression of intent. The 1984 
amendments separated the original 
language into subsections without 
revising the terminology.” The 1986 
amendments expressed the absence 
of a condition precedent in pursuing 
an action, modified the imposition of 
liability without fault in limited cir- 
cumstances, and revised the costs 
and attorneys’ fee award language 
from mandatory to discretionary as 
determined by the court.’ The 1992 
amendments articulated the right of 
a liable party to seek contribution 
from those jointly and severally li- 
able for the prohibited discharge.”* 
The 1994 and 1995 amendments 
specified when a drycleaning facility 
could be subject to an action under 
this section.”® Courts nonetheless 
struggle with the issue of whether a 
private cause of action is created, and 
if so, the scope of such an action. 


What the Courts Are Saying 
Alexander Hamilton stated: “Laws 
are a dead letter without courts to ex- 


Missing children don’t 
advertise themselves. In 
fact, since the majority of 
them are abducted by a 

parent, they might 
not realize they’re 
“missing” at all. 


In your professional 
Capacity, you might be able 
to identify an abducted 
child, or a parent who may 
have abducted a child. 

If so, please contact Child 
Find of America. 


Our toll-free hotline is 
1-800-A-WAY-OUT. It could 
just be the way out they’re 

looking for. 
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pound and define their true meaning 
and operation.” Practitioners must 
then reconcile the various enuncia- 
tions offered by the judiciary. As for FS. 
§376.313 and whether it affords a pri- 
vate cause of action, the recent trend 
in interpretation permits such an ac- 
tion;*! however, the latitude of this af- 
firmation is debatable. 

The issue arose first in the context 
of a personal injury action alleging 
damages resulting from exposure to 
toxic pollutants in Cunningham uv. 
Anchor Hocking, 558 So. 2d 93 (Fla. 
1st DCA 1990), rev. denied, 574 So. 
2d 139 (Fla. 1990). In this case, the 
First District Court plainly sug- 
gested, in overruling the lower court’s 
dismissal of the plaintiffs’ FS. Chap- 
ter 376 claim, that a private cause of 
action is available through §376.313 
for discharges of pollutants.** As 
noted, the claimants in Cunningham 
were pursuing personal injury dam- 
ages and lacked any ownership in- 
terest in the property at which the 
discharges and exposure were al- 
leged to have occurred, allowing one 
to infer from Cunningham the right 
to pursue, via §376.313, toxic expo- 
sure damages unassociated with con- 
tamination of land or water. Such a 
construction seems inconsistent with 
the express legislative intent of the 
Water Quality Assurance Act. The 
act—at a minimum—appears to re- 
quire some association of the injuries 
with pollution of land or water.** The 
First District may agree. In 
Cunningham, it specifically refer- 
enced the plaintiffs’ allegations “that 
[defendants] violated Chapter 376 by 
permitting pollutants to discharge 
upon the land and premises.”** 

Three years later, the Second Dis- 
trict addressed the intent behind 
§376.313 in Mostoufi v. Presto Food 
Stores, Inc., 618 So. 2d 1372 (Fla. 2d 
DCA), rev. denied, 626 So. 2d 1372 
(Fla. 1993). In Mostoufi, the plain- 
tiff, in a §376.313 action, sought dam- 
ages from a prior owner of the 
plaintiff’s property for diminution in 
value allegedly caused by pollution 
which occurred during the 
defendant’s ownership of the site.* 
The defendants asserted successfully 
in the trial court that §376.313 did 
not afford a private cause of action 
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and the doctrine of caveat emptor in 
commercial real estate transactions 
precluded plaintiff’s claim even if a 
private cause of action was created 
in §376.313. The Second District 
agreed with the lower court in affirm- 
ing the dismissal of plaintiff’s com- 
plaint.** 

Following an exhaustive compari- 
son of Chapter 376 with the federal 
Water Pollution Control Act, the 
court rejected the plaintiff’s §376.313 
claim—reasoning that “the statute is 
framed so as not to ‘prohibit’ bring- 
ing a cause, [and] we conclude we 
should not interpret the statute as 
‘creating’ a new cause of action that 
did not theretofore exist.”*’ The Sec- 
ond District further relied upon the 
doctrine of caveat emptor as an in- 
dependent basis in rejecting 
plaintiff’s claim under §376.313.** 
Although this article does not ex- 
haustively analyze the interplay be- 
tween §376.313 and the doctrine of 
caveat emptor, opting to focus exclu- 
sively on whether §376.313 even cre- 
ates a private cause of action, con- 
sideration of this relationship should 
not be omitted when damages are 
sought from a predecessor in title to 
the contaminated parcel.” 

Mostoufi has been construed to 
preclude a private cause of action 
under §376.313.“ Read generously, 
Mostoufi construes §376.313 to allow 
only a cause of action for recovery of 
damages “connected with the cleanup 
or removal of the discharge.”*! The 
latter explication was offered by the 
U.S. District Court for the Middle 
District of Florida in Italiano v. Jones 
Chemicals, Inc., 908 F. Supp. 904 
(M.D. Fla. 1995). The Italiano court 
cited Mostoufi in granting a motion 
to dismiss the §376.313 strict liabil- 
ity count due to the claimant’s fail- 
ure to allege a “nexus or connection 
with the clean up or removal of an 
alleged discharge.”* Italiano allows 
a claimant to reconcile Mostoufi and 
pursue a cause of action for damages 
under §376.313 where the damages 
are associated with the cleanup or 
removal of a prohibited discharge. 

Recent opinions analyzing 


§376.313 support at least a private 
cause of action for recovery of dam- 
ages associated with the costs of 


remediation. In Kaplan v. Peterson, 
674 So. 2d 201 (Fla. 5th DCA 1996), 
rev. dismissed, 687 So. 2d 1305 (Fla. 
1997), an action in which the plain- 
tiff sought recovery of cleanup costs 
attributable to petroleum contamina- 
tion caused by a prior owner of the 
plaintiff’s property, the Fifth District 
Court of Appeal concluded that 
§376.313 creates a private cause of 
action for recovery of such costs and 
the statute “makes little sense if it 
does not do so.”** The court in Kaplan 
disagreed with Mostoufi as to the 
application of caveat emptor as a bar 
to a §376.313 action against a prior 
owner of commercial property“ but 
also distinguished Mostoufi on 
grounds that the plaintiff in Kaplan 
sought only to recoup cleanup costs 
as opposed to basing the claim “solely 
on the reduction in value of the prop- 
erty caused by a discharge,” as in 
Mostoufi.* The Kaplan majority also 
relied upon the amendments to 
§376.313 as clarifying “that private 
causes of action brought by private 
parties are contemplated and permit- 
ted.”*° Certiorari was granted in 
Kaplan; however, the appeal was dis- 
missed following submittal of briefs. 

In Volk v. Deguzman, 4 Fla. L. 
Weekly Supp. 824 (11th Cir. Appel- 
late Div., July 1997), also an action 
by acurrent owner against the seller 
of the property seeking costs of 
cleanup associated with pollution, 
Kaplan is authoritatively cited by the 
Appellate Division of the Dade 
County Circuit Court in reversing a 
county court order dismissing the 
plaintiff’s §376.313 claim. Consistent 
with Kaplan, Volk holds that the only 
damages recoverable in such an ac- 
tion are “statutorily allowed costs of 
pollutant cleanup,” and not diminu- 
tion in the value of the property as 
attempted in Mostoufi.”’ 


Conclusion 

As observed by Judge Campbell in 
Mostoufi and as with many legisla- 
tive pronouncements of intent, 
§376.313 may be “less than a model 
of clarity.”** Nevertheless, an objec- 
tive review of the statute coupled 
with its legislative history induces 
one to reasonably conclude that a 
private cause of action for strict li- 
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ability is created. This interpretation 
is embraced by the clear weight of 
authority, and even Mostoufi is cited 
as supporting a cause of action for 
costs associated with remediation of 
pollution. 

Unresolved is whether damages 
are limited to costs of cleanup in a 
§376.313 action or whether other in- 
juries such as diminution to value, 
stigma of the property, or personal 
injuries are within its purview. 
Cunningham supports an expansive 
right to damages including personal 
injuries resulting from exposure to 
the prohibited pollution, yet all other 
reported opinions reject this notion. 
Even if limited to recovery of 
remediation costs, the Boardman 
Petroleum*® holding reminds us of the 
attractiveness of the statute for re- 
covery of costs and attorneys’ fees 
which are expressly available by stat- 
ute and otherwise unavailable in a 
common law action for damages. 
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denying defendants’ motions to dismiss 
plaintiffs’ personal injury claims under 
§376.313, despite plaintiffs’ failure to al- 
lege a prohibited discharge to land or 
water. 

34 Cunningham, 558 So. 2d at 99. 

35 Td. at 1373. 

% Jd: at 1377. 

37 Td. at 1376-77. 

38 Td. (citing Haskell Co. V. Lane Co., 612 
So. 2d 669 (Fla. 1st D.C.A. 1993)). 

39 See Mostoufi, 618 So. 2d 1372; Kaplan, 
674 So. 2d 201; and Volk, 4 Fla. L. Weekly 
Supp. 824. 

40 See Department of Environmental 
Protection v. Merola Enterprises, et al., 
Case No. 93-140-CA (Fla. 3d Cir., Order 
of Aug. 23, 1994) (citing Mostoufi as 
grounds for dismissing crossclaimant’s 
§376.313 cause of action.) Cf. Perkins v. 
Federal Environmental Services, Inc., et 
al., Case No. 96-21-CA (Fla. 3d. Cir., Or- 
der of Jan. 24, 1997) (related action in 
which the same court permitted personal 
injury plaintiffs to assert a private cause 
of action under §376.313.) 

41 Mostoufi, 618 So. 2d at 1377. 

* Ttaliano, 908 F. Supp. at 906 (empha- 
sis added). 

43 Kaplan, 674 So. 2d at 203. 

44 Td. at 203 and 205 (certifying this is- 
sue to the Florida Supreme Court as one 
of great public importance.) 

4 Td. at 203. 

46 Td. at 205. 

47 Volk, 4 Fla. L. Weekly Supp. 824. See 
also Boardman Petroleum, Inc. v. Tropic- 
Tint, 668 So. 2d 308 (Fla. 4th D.C.A. 
1996)(affirming the trial court award of 
costs and reasonable attorneys’ fees to the 
prevailing plaintiff in an action under 
Stat. §376.313). 

48 Mostoufi, 618 So. 2d at 1376. 

49 668 So. 2d 308 (Fla. 4th D.C.A. 1996). 
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Family Law 


Practical Aspects of Parenting Conflicts: 


Preparing Parents for Litigation 


he Shared Parental Respon- 

sibility Act became law in 

1982, 15 years ago. The leg- 

islature established a 
unique concept—shared parenting. 
The concept contemplated a new era 
in Florida regarding the law as it 
relates to children—no more “care, 
custody, and control.” Both parents 
retain their legal rights and respon- 
sibilities to parent and share time 
with their children, and do not just 
receive “visitation.” Of course, with 
no funding for education of the pub- 
lic, the lay person has been assumed 
to know the law, when in reality the 
education as to the law is provided 
by the practitioner and the judge on 
a case-by-case basis. The intent of 
this article is to provide practical 
assistance and ideas for education 
and implementation of the concepts 
of shared parental responsibility, 
which ultimately will serve the best 
interests of the child. 


Psychology of the Litigant 
The process of dissolution of mar- 
riage is multidimensional, of which 
a legal proceeding is only one dimen- 
sion, according to “The Six Dimen- 
sions of Divorce,” in the Bohannan 
Model (legal, emotional, psychologi- 
cal, community, economic, co-paren- 
tal). The emotional stages of “wound- 
ing and healing” which comprise the 
psychological process of dissolution 
(preparation, separation, off the 
wall, adult adolescence, mature 
identity, and life style) affect the par- 
ties’ judgment. A parent preoccupied 
with his or her own emotional sur- 
vival and the reordering of his or her 
life may not be acting in a child’s best 
interest. The parent may be totally 


by Judge Renee Goldenberg 


Education, 
preparation, and 
rehabilitation of the 
parents serves the 
child’s best 
interests. 


unaware of how the dynamics of 
these emotions not only detrimen- 
tally impact upon the child and the 
parties’ ability to co-parent in the 
future, but may also damage the 
party’s case in court. It is important 
to educate the parent and recom- 
mend interventions to the parent 
prefiling or early in the litigation.’ 

Dissolution of marriage is one of 
life’s most stressful experiences.’ 
The Fifth District Court of Appeal 
in Kunzweiler v. Kunzweiler, 698 So. 
2d 1251, 1254 (Fla. 5th DCA 1997), 
explained: 


Only the death of a spouse is generally 
reported to be more stressful for adults 
than divorce; separation and divorce are 
consistently rated more stressful than 
going to jail, losing a job, personal in- 
jury, illness, mortgage foreclosure, and 
all other distressing life experiences ex- 
cept the death of a spouse. Lynn Wardle, 
“No-Fault Divorce and the Divorce Co- 
nundrum,” 1991 B.Y.U.L. Rev. 79, 101. 
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See also Elizabeth Van Arsdale, “Reduce 
Stress by Redefining Your Role,” 16 WTR 
Fam. Advoc. 28 (1994)(divorce is one of 
the most traumatic events that can hap- 
pen to a person, second only to the death 


-of a loved one). For even healthy person- 


alities, divorce is a severe challenge. For 
persons with significant pathology, the 
stress of divorce can cause an emotional 
crisis. Sam Marguiles andAnya Luchow, 
“The Initiator and the Non-initiator of a 
Divorce,” 14 No. 4 Fairshare 3 (April 
1994). See also Wardle, 1991 B.YU.L. 
Rev. at 126 (divorce causes, exacerbates 
or unleashes a host of serious psycho- 
logical problems). 


In a civil court of equity, with the 
trial judge sitting as the sole trier of 
fact and law, the role of the judge is 
not that of a passive observer. The 
presentation and credibility of the 
parent is a paramount consider- 
ation, and the attorney should rec- 
ognize that he or she may now be 
representing a parent who may be 
impaired. If the parent is impaired, 
the attorney should consider how that 
client’s behavior may be viewed by the 
judge. As discussed in Nateman v. 
Greenbaum, 582 So. 2d 643 (Fla. 3d 
DCA 1991): 


It is recognized that a “judicial officer is 
the sum of his past: who is expected to be 
influenced by real life experiences. . . . Ap- 
plication of that experience in weighing the 
facts and credibility of witnesses is not in- 
appropriate conduct for a judge in a non- 
jury trial... . To the contrary, it was held 
in In re Int Business Mach. Corp., 618 
F.2d 923, 930 (2d Cir. 1980), ... .” Because 
his fact-finding is based on his estimates 
of the witnesses, of their reliability as re- 
porters of what they saw and heard, it is 
the judge’s duty, while listening and watch- 
ing them, to form attitudes toward them. 
He must do his best to ascertain their 
motives, their biases, their dominating 
passions and interests, for only so can he 
judge the accuracy of their narrations. . . . 
He must cannily penetrate through the 
surface of their remarks to their real 
purposes and motives. He has an official 
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obligation to become prejudiced in that 
sense. Impartiality is not gullibility. Dis- 
interestedness does not make child-like 
innocence. If the judge did not form judg- 
ments of the actors in those court-house 
dramas called trials, he could never ren- 
der decisions. 

If the parent is not aware of or in 
control of his or her emotions, conduct, 
and behavior, a parent needs not only 
to be educated as to the process, but 
also needs to be referred to interven- 
tions, i.e., psychological counseling, 
support groups. In addition, because 
perception is altered by emotions, the 
parent may be viewing the other party, 
and attributing actions and behaviors 
to the other party askew, causing the 
parent not to be believable in court. 
The attorney needs to expand the 
“counsellor at law” role and serve as a 
“reality check” for the parent. It is up 
to the attorney to inform the parent 
and the witnesses of the importance 
of their demeanor and credibility, to 
prepare them extensively for the ap- 
pearance in court, and to control their 
conduct in court. See Judge 
Glickstein’s concurrence in Tessler v. 
Tessler, 539 So. 2d 522, 523 (Fla 4th 
DCA 1989). 

At the first client interview in 
which the attorney is made aware 
that parental responsibility and/or 
primary residence is in issue, the 
attorney should provide tasks for the 
parent. The tasks have the dual pur- 
pose of educating the attorney and 
client about the case and preparing 
the case and the client for trial im- 
mediately. For example, the attorney 
should have the client complete the 
parental responsibility question- 
naire published by the Family Law 
Section in the continuing legal edu- 
cation publication, Florida Dissolu- 
’ tion of Marriage. This questionnaire, 
compiled by this author, provides 
three sections: The first third asks 
the parent to provide background 
information regarding the child, 
which, if it cannot be completed by 
the client or is incomplete, should 
raise questions as to motivation of 
the client and actual involvement in 
the child’s life; the second third edu- 
cates the client as to the law; and 
the third section prepares the case for 
litigation and identifies independent 
witnesses early, i.e., day care workers, 
teachers, pediatrician. Having the 


parent keep a daily diary of the 
parent’s involvement in the child’s life 
as a business record, verifying infor- 
mation and reporting, and providing 
a copy to the attorney on a regular 
basis keeps the attorney informed and 
involved with the parent and the 
progress of the case and allows the 
attorney greater control over the 
parent’s actions. F.'S. §90.803(6) can 
arguably be used to overcome the hear- 
say objection to the diary’s admissibil- 
ity as a business record. 

Since there is no licensing require- 
ment prior to becoming a parent and 
everyone can improve their parenting 
skills, it may be appropriate to recom- 
mend that the parent attend the court- 
required Children and Divorce course, 
or its equivalent, immediately at the 
filing of the litigation, and even attend 
additional parent effectiveness train- 
ing courses. The attorney may want 
to have the parent and/or parent’s 
home evaluated prefiling by psycho- 
logical and social worker profession- 
als and begin rehabilitation of the par- 
ent prefiling or early in the case. There 


is a saying that “one does not win a 
‘custody’ battle, the other side loses it.” 
This results from the opponent’s lack 
of control over personal behavior, and 
lack of education as to how the law 
impacts upon the outcome. 


Discretion of the Court and 
Best Interests of the Child 

Litigants have an unrealistic view 
as to what the civil court can do and 
can’t do.* Many litigants come to the 
family court pro se, and expect the 
court to solve their problems, when 
much of what is presented to the 
court occurred with only two persons 
present—the two parents—and their 
perceptions of what occurred vary 
diametrically. Much of the relief re- 
quested with regard to the child 
would require the court to monitor 
the homes of the parents on a daily 
basis, an impossibility. 

On the other hand, the parents are 
shocked when the court does not do 
what they ask. The court has an in- 
dependent duty to act as “parens 
patriae” (“wise, affectionate, and 
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careful parent”) and make determi- 
nations in the best interest of the 
child, despite an agreement of the 
parties.‘ The court has the power 
and authority to disregard such 
agreement, and make any such other 
order that will protect the best in- 
terest of the child.® 

The best interests of the child test 
remains the prime consideration in 
determining parental responsibility. 
Even with the factors enumerated in 
FS. §61.13(3) to assist the court in 
determining the best interests of the 
child, the continuing problem with the 
test remains, as set forth in Barnhill 
v. Barnhill, 353 So. 2d 923, 925 (Fla. 
4th DCA 1978): “[w]ho among us has 
the wisdom to know . . . what decision 
will be in the best interests of the chil- 
dren?” The court requires the attor- 
neys’ assistance, the assistance of com- 
petent experts, and the assistance of 
family division support staff to at- 
tempt to resolve this difficult question. 

It is in the area of parental respon- 
sibility litigation that the judge is 
truly the “800-pound gorilla,” (a 
phrase repeated in an article about 
Canakaris v. Canakaris, 382 So. 2d 
1197 (Fla. 1980), by Judge Gavin K. 
Letts in a Florida Bar Journal ar- 
ticle in the early 1980's). Specifically, 
the Florida Supreme Court in Grant 
v. Corbitt, 95 So. 2d 25, 28 (Fla. 
1957), has stated that, in “child cus- 
tody” cases: 
[T]he opportunity of the Chancellor to 
observe the demeanor and personalities 
of the parties and their witnesses to feel 
force, powers, and influences that can- 
not be discerned by merely reading the 
record, assumes a new importance be- 
cause of the many intangibles that must 


be evaluated in deciding the delicate 
question of child custody. 


Given that the discretion of trial 
judges in custody cases is wide, ap- 
pellate courts are only able to reverse 
the decision if the trial court abused 
its discretion.® As noted in Baldwin 
v. Baldwin, 576 So. 2d 400 (Fla. 5th 
DCA 1991), this is a rare occurrence: 


Even though the appellate judges may 
sometimes disagree with a trial judge’s 
discretionary call, that does not warrant 
our substituting our judgment for the one 
made below. Trial judges sit in closer 
proximity to the parties; they get to meet 
them and listen to them and their wit- 
nesses. We have only the record to read 


and no matter how persuasive it and the 
argument of counsel may be, there is no 
substitute for being there. Unless we 
determine that no reasonable judge 
would have done what was done, we must 
affirm. 


What reasonable person would 
abdicate their personal power to al- 
low a stranger, a trial judge, to de- 
cide their fate and their future and 
their child’s future with virtually no 
recourse! The attorney’s role, at- 
tempting alternative dispute mecha- 
nisms to avoid litigation and the 
unnecessary exposure of the family 
to the vicissitudes of the court and 
the extraordinary cost and stress of 
contested litigation is, therefore, all 
important. Education, preparation, 
and rehabilitation of the parents, if 
necessary, prior to trial, serves the 
child’s best interests. Not only may 
the family thereby recover from the 
dissolution process, but the family, 
in a different form, may come back 
in a stronger fashion and thereby 
prepare the parents to better serve 
the child’s needs and welfare. 

The attorney should admonish the 
parent that behavior must be con- 
trolled or that the parent must learn 
how to and must act reasonably at 
all times, even when faced with un- 
reasonableness. If both parents “fling 
enough mud” at each other, the re- 
sult may be a finding that “neither 
parent is fit” resulting in an FS. 
Chapter 39 dependency proceeding 
where the child is removed from both 
parents.’ So, the intent of litigation 
is to encourage the parent to be or 
become the best parent pursuant to 
the factors in FS. §61.13, not to re- 
act to the other parent’s actions. Vi- 
sual images regarding parenting liti- 
gation may be helpful, i.e., imagine 
that you are now living in a fishbowl 
and everything you do or say 24 
hours a day may be reported to the 
judge or imagine that the judge is 
on your shoulder and watching ev- 
erything you do or say 24 hours a day. 

Research conducted at the Califor- 
nia Center for the Family in Transi- 
tion shows three factors associated 
with good outcomes for the child af- 
ter dissolution of their parents’ mar- 
riage: 1) a close, sensitive relation- 
ship with a psychologically intact, 
conscientious “primary residential” 
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parent; 2) the diminution of conflict 
and reasonable cooperation between 
the parents; and 3) whether the child 
came to the dissolution with pre-ex- 
isting psychological difficulties. A 
critical finding in this study is: “[w]e 
have mounting evidence that chil- 
dren are in terror during court pro- 
ceedings, especially those proceed- 
ings that involve evaluation of the 
child, separation from the ‘custodial 
parents,’ and disruption of the fam- 
ily unit.”* 

The key for the child is an absence 
of conflict between the parents dur- 
ing and after the dissolution of mar- 
riage. The child must be shielded 
from all knowledge of the litigation 
and/or involvement in the litigation. 
The child should not be used as a 
messenger, or for the delivery of child 
support. The attorney needs to be 
aware of the client’s behavior and 
needs (i.e., feeling victimized, rely- 
ing on the child as a confident, or the 
parent saying the child wants to 
speak to the judge) as they relate to 
the parent’s relationship with the 
child. Children know more than par- 
ents think they do, and if parents are 
not vigilant in insulating the child, 
the child will suffer. A parent who 
involves the child risks a court find- 
ing that the parent is acting detri- 
mentally to the best interests of the 
child. Reading matter to recommend 
to the parents include Mom’s House, 
Dad’s House, by Isolina Ricci; Why 
Good Parents Have Bad Kids, by E. 
Kent Hayes; Growing up Divorced, 
How to Help Your Child Cope With 
Every Stage—from Infancy Through 
the Teens, by Linda Bird Francke, 
and Second Chances, Men, Women, 
and Children a Decade After Divorce, 
Who Wins, Who Loses—And Why, by 
Judith S. Wallerstein and Sandra 
Blakeslee. 


Practical Implementation 
Techniques 

Just as using “[pletitioner is a fit 
and proper parent” no longer has any 
place in pleadings, as the Shared 
Parental Responsibility Act assumes 
that both parents are “fit and 
proper,” the words “custody” and 
“visitation” are anachronisms. Of 
concern is the legislature’s continu- 
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ing use of these terms in new legis- 
lation. Even with definitions in F:S. 
§61.046, arguably these words 
should be excised from Ch. 61. They 
also should not be used by attorneys 
and judges in discussing parenting 
issues. Using new vocabulary as a 
matter of course allows for creation 
of a new business-like relationship 
between the parents—the business 
of parenting, and encourages the 


Pre-1982 New 


failure of the marriage 


broken home 


almost the same number of refer- 
ences to primary caretaker lan- 
guage.””° In their conclusion to “Are 
Mothers Losing Custody? Read My 
Lips: Trends in Judicial Decision- 
making in Custody Disputes-1920, 
1960, 1990, and 1995,” Mary Ann 
Mason and Ann Quirk provide that 
their study has shown that gender- 
neutral criteria, such as stability and 
time spent with the child are used 


family in transition 


different family structure: Mom’s house, 


Dad’s house 


custody parenting; shared parenting 


where child lives 


primary residence; where child lives more 


of the time 


visitation 


timesharing, time with, contact, parenting 


schedule 


custody agreement 


ex-wife; ex-husband 


parenting agreement 


children’s mother, children’s father 


arguing discussing; having different perspectives 


demanding 


parents to work cooperatively in the 
best interests of the children. For 
example: 

Where the child lays his or her 
head down more of the time—physi- 
cal shared parenting—seems all im- 
portant to parents uneducated as to 
the law in Florida, when, in the re- 
ality of the Shared Parenting Act, it 
is insignificant compared to the 
decisionmaking or legal shared pa- 
rental responsibility portions of the 
act. “After considering all relevant 
factors, the father of the child shall 
be given the same consideration as 
the mother in determining the pri- 
mary residence of the child irrespec- 
tive of the age or sex of the child.” 
FS. §61.13(2)(b)1. The “best inter- 
ests of the child” test is the prevail- 
ing rule in the court’s decision; the 
judicial understanding of what con- 
stitutes best interests seems to have 
changed significantly. “Maternal 
preference has disappeared in the 
1990’s, but it has been replaced by 


proposing; suggesting 


more by the courts; however, there 
are those who argue that 

{S]uch criteria as time spent with the 
child or “primary caretaker” translates 
to maternal preference. That may be one 
explanation of why fathers have not 
gained more. Others have claimed that 
judges consider mothers more critically 
today. In a modern two-parent working 
family, mothers may be penalized for not 
staying home, while fathers, who may 
participate more than in the past, may 
be looked on more favorably even if they 
are not the primary caretaker. Perhaps 
“working mother” has replaced “moral 
unfitness” as a criteria for granting cus- 
tody to fathers." 


Since the act presumes that the 
court should designate a primary 
residence for the child, the court 
must evaluate which parent provides 
for the best interests of the child 
pursuant to statutory factors. These 
criteria may apply differently to chil- 
dren of different ages. A judge may 
also look for the primary psychologi- 
cal bond as it relates to the statu- 
tory factors, sometimes also referred 
to as the “primary caretaker,” de- 


fined as the parent who 


has taken the primary responsibility for, 
inter alia, the performance of the follow- 
ing caring or nurturing duties of a par- 
ent: (1) preparing and planning of meals; 
(2) bathing, grooming and dressing; (3) 
purchasing, cleaning, and care of clothes; 
(4) medical care, including nursing and 
trips to physicians; (5) arranging for so- 
cial interaction among peers after school, 
i.e., transporting to friends’ houses or, for 
example, to girl or boy scout meetings; 
(6) arranging alternative care, i.e., baby 
sitting, day care, etc.; (7) putting the 
child to bed at night, attending to child 
in the middle of the night, waking the 
child in the morning; (8) disciplining, i.e., 
teaching general manners and toilet 
training; (9) educating, i.e., religious, 
cultural, social, etc.; and (10) teaching 
elementary skills, i.e., reading, writing, 
and arithmetic.” 


Ajudge may also apply “grandma’s 
criteria” as discussed by Richard A. 
Gardner, M.D., “Judges Interviewing 
Children in Custody/Visitation Liti- 
gation,” N.J.FL. 1987: 


These are the parental manifestations 
that grandma’s ghost would consider if 
it were free to roam the house and then 
report its findings to the Court. If she is 
like most grandmas, she does not have 
an M.D. or Ph.D. degree and has very 
little formal so-called “psychological so- 
phistication.” She would observe the chil- 
dren from the minute they got up in the 
morning until they went to sleep. She 
would determine who wakes the children 
up in the morning, who gives them break- 
fast and prepares them for school. Of 
course, if father’s work requires him to 
leave so early that he cannot involve him- 
self in these activities, this cannot be 
considered a deficiency on his part. This 
is similarly the case for spending lunch 
time with the children and being avail- 
able after school. It is the after-work 
hours, when both parents traditionally 
are home, that Grandma would get her 
most useful information. She would want 
to observe who helps the children with 
their homework and if this is done 
smoothly or whether there are typically 
power struggles, tears, fits, tantrums, 
threats, impatience, and other manifes- 
tations of a poor-parent child relation- 
ship. She would observe disciplinary 
measures, especially whether they are 
humane, consistent, and benevolently 
administered. She would pay close atten- 
tion to the bedtime scene . . . . Which 
parent has traditionally taken the child 
to the emergency room or the doctor’s 
office .... who are the adults involved in 
these various activities. 


The “goodness of fit” doctrine may 
also be considered. This is based on 
research by Drs. Alexander Thomas 
and Stella Chess, two child psychia- 
trists at New York University Medi- 
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cal Center, which research has dem- 
onstrated that temperament is in- 
born and normal parents can raise 
children with psychological problems 
if the temperamental mix is not 
good. As provided to this author by 
Joel Klass, M.D.: 


The self esteem of the offspring may be 
affected more or less by the degree of 
complementarily or resonance between 
the temperamental fit between the child 
and the parent. This explains why we 
sometimes see even disordered parents 
raising relatively healthy children, 
healthy parents having disturbed off- 
spring, or why in the same family chil- 
dren may turn out so differently. 


The judge looks at the life of the 
child from the child’s perspective: 
Where is it in the best interests of 
the child to lay his or her head down 
more of the time? This does not mean 
that the secondary residential par- 
ent is a lesser parent or has less con- 
trol over decisions related to the 
child. 

A major concern of the parent who 
is not living primarily with the child 
is not having the same access to in- 
formation as well as the perception 
that primary residential parent 
means custodial parent. The law of 
shared parenting is clearly divided 
into decisionmaking (legal shared 
parenting) and how the parents 
share the time with the child (physi- 
cal shared parenting). Both parents 
need to know that since 1982 both 
parents remain equal legal guard- 
ians of the child even after the dis- 
solution of marriage and both par- 
ents retain the equal right, and 
responsibility, to make joint deci- 
sions regarding the child. 

Although Florida law presumes 
the child should have a “primary” 
home, not equal physical timeshar- 
ing, a recent legislative enactment 
allows rotating physical time as well, 
without definition or criteria for the 
court to determine whether to order 
this alternative. Arguably, the fac- 
tors and special circumstances in 
Gerscovich v. Gerscovich, 406 So. 2d 
1150 (Fla. 5th DCA 1993), and its 
progeny should still be proven. FS. 
§61.121 and Beaty v. Gribble, 652 So. 
2d 1156 (Fla. 2d DCA 1995) (“co-pri- 
mary residence”). 

The title of primary residential 


The judge looks at 
the life of the child 
from the child’s 
perspective: Where is 
it in the best interests 
of the child to lay his 
or her head down 
more of 
the time? 


parent carries with it more burdens 
than benefits. The primary residen- 
tial parent has the affirmative obli- 
gation and duty to 1) keep the other 
parent informed and involved re- 
garding the minor child; 2) encour- 
age and foster frequent and continu- 
ing contact with the child and the 
other parent; 3) encourage and fos- 
ter the parent-child relationship be- 
tween the other parent and the child; 
and 4) consult and confer with the 
other parent to make joint decisions 
regarding the child. 

There are practical ways for the 
parents to fulfill the obligations of 
shared parenting. Each parent can 
have an identical calendar (selected 
by the child) on his and her refrig- 
erator, highlighting events and time- 
sharing. Different color highlighters 
used by the parents and children can 
make this a regular family activity 
in mom’s house and dad’s house, up- 
dating notices, etc. This creates for 
the child an atmosphere of exchange 
of information, the consistency and 
stability of knowing the schedule, 
and the aura that the parents com- 
municate directly with each other— 
which may not be the reality. 

There are many ways to commu- 
nicate and develop communication 
plans that work for both parties. For 
example, each party can keep an 
envelope next to that refrigerator 
and put notices, papers, report cards, 
and notes regarding the child to be 
sent to the other parent on a regular 
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basis. Anything in writing should be 
business-like and professional—the 
profession of parenting. The parents 
should report information and al- 
ways let the other parent know they 
have received a message; a message 
ignored is a message not received. 
Adjectives and personal attacks need 
to be deleted in oral and written com- 
munications. 

Decisionmaking can be by sched- 
uled mediation or telephonic commu- 
nication on a set weekly or biweekly 
schedule following a strict formula: 
establish a time to set an agenda as 
the only purpose of the first call. This 
lets the other parent know the pur- 
pose of the subsequent call ahead of 
time. The first call is then to only 
provide notice of the issue to be dis- 
cussed and to arrange a mutually 
agreeable time to talk. The subse- 
quent call to discuss the issue should 
stick to the agenda. Independent in- 
vestigation time is then accommo- 
dated. Emotional behavior can be 
controlled. Children can be kept out 
of hearing their parents’ conversa- 
tion. Children need to know that 
parents make the decisions—chil- 
dren do not control, especially not 
whether they will spend time with 
the other parent or when. 


....And If You Must 
Seek Court Intervention 

Be careful when seeking court in- 
tervention to consider the best inter- 
ests of the child by being specific and 
directive when requesting relief to 
limit the cost of litigation and pre- 
serve the marital estate.'* For ex- 
ample, instead of asking generally 
for psychological evaluations of the 
entire family, the attorney should 
consider seeking only initial clinical 
interviews to see what further test- 
ing or examination is necessary, if 
any. The attorney needs to be proac- 
tive, not reactive. Consult with a 
psychological professional prior to 
seeking relief from the court or de- 
fending the other party’s seeking re- 
lief from the court, and request spe- 
cific testing related to the facts and 
circumstances of the parties and 
family. Decide if it is necessary that 
the psychological professional inter- 
view collateral sources. Consider the 
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age of the child when asking that the 
child be tested. A complete discussion 
of alternative psychological interven- 
tions is beyond the scope of this ar- 
ticle; however, if the child partici- 
pates in psychological evaluation or 
therapy, be sure that the parents al- 
ternate taking the child, as who ac- 
companies the child may impact 
upon the results. 

Be circumspect in asking for an “in 
camera” examination of the child, as 
the dangers may outweigh the ben- 
efits in how your client is perceived 
by the court.'® Carefully consider 
seeking the appointment of a guard- 
ian ad litem, which may not be an 
automatic necessity.'* If both clients 
are out of control, your client will 
seem more reasonable to seek a 
guardian ad litem to protect the 
child. In most circuits, a guardian ad 
litem is an attorney who is appointed 
to promote and protect the best in- 
terests of the child. A guardian ad 
litem is also a hammer to keep the 
parents under control, as the job of 
the guardian ad litem is to investi- 
gate, report to the court, protect the 
child, and monitor the family. 

Other interventions serve different 
purposes. Know which type of profes- 
sional conducts the intervention, i.e., 
a home study or social investigation 
(of the family, relatives, neighbor- 
hood, and school) may be conducted 
by a social worker or an attorney. If 
the guardian ad litem report seems 
biased against your client, you might 
seek, and be prepared to pay for, a 
social worker with a different exper- 
tise also to investigate. An attorney 
who takes on contested parenting 
litigation should collect information 
about, and the location and quality 
of, anger management programs, 
substance abuse’ programs, 
parenting effectiveness training pro- 
grams, vocational training programs, 
types of alternative psychological 
counseling and family therapy, su- 
pervised visitation centers, and other 
services available in the circuit. 

The attorney should refer to FS. 
§61.13 and the factors therein to de- 
termine when, how, and why to act to 
seek court-ordered interventions. For 
example, if the difficulty between the 
parents is legal shared parental re- 


sponsibility—decisionmaking and one 
parent usurping control—seek commu- 
nication training or developing a plan 
of communication through mediation 
or family therapy rather than a psy- 
chological evaluation. “Winning” in liti- 
gation of legal parental responsibil- 
ity—decisionmaking—means the 
court may order ultimate responsibil- 
ity first. The parents still need to con- 
fer, but, one parent is awarded “final 
word” regarding decisions regarding 
the child.!” Or, if it is detrimental to 
the child for the parents even to con- 
fer, then the judge may order that one 
parent have sole parental responsibil- 
ity to make all decisions alone—not 
grant primary residence. Arguably, if 
the parent does not change his or her 
behavior after interventions and edu- 
cation as to the law, then the parent 


cannot fulfill the “friendly parent” pro- 
visions in F.'S. §61.13(3)(a) and (j). A 
caveat about the interplay between 
domestic violence and these provi- 
sions is aptly described by Judge 
Mark Polen in Ford v. Ford, 22 Fla. 
L. Weekly 2078, 2080 (Fla. 4th DCA 
Sept. 3, 1997). See also FS. 
§61.13(3)(k) and (1), newly enacted, 
and Moore v. Trevino, 612 So. 2d 604 
(Fla. 4th DCA 1992). 

An attorney needs to know the dif- 
ferent relief to seek if the difficulties 
relate to physical shared parenting- 
timesharing. “Winning” in litigation 
of physical shared parental respon- 
sibility—timesharing—means the 
court may order compensatory time 
first—to make up for lost time, or set 
or change the timesharing schedule, 
not change the primary caretaker or 
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psychological/bonded parent who is 
serving the best interests of the 
child.'® The attorney needs to correct 
any misconception at the onset of the 
legal representation that sole paren- 
tal responsibility (“sole custody”) can 
be easily sought or ordered. Detri- 
ment to the child must be clearly 
proven before one parent loses his or 
her legal rights and privileges to par- 
ent.'° 


Conclusion 

The judge needs as much informa- 
tion about the family as possible to 
protect the best interests of the child 
when the parents are involved in con- 
tested litigation over their child. The 
family will face interventions to seek 
to improve the parents, voluntary or 
court ordered. This litigation in- 
volves the attorney exercising “care, 
custody, and control” of the parent. A 
significant step is removing the an- 
tiquated concept of “care, custody, 
and control” of the child from the 
mind and actions of the parent, as 
well as the use of the words “custody” 
and “visitation” in pleadings and vo- 
cabulary used by attorneys and 
judges. Otherwise, most parents’ un- 
educated notions of “custody” and 
“visitation” will result in those no- 
tions becoming the practical reality 
for the parents and the children, con- 
trary to the intent and purpose of the 
Shared Responsibility Act. 

Mediation provides the mechanism 
with which parents retain their per- 
sonal power to make decisions for 
themselves, their children, and their 
family. Attorneys need to advise the 
parents as to the wide discretion of 
the court and that the best resolu- 
tion is one they make for themselves. 
If the parents choose to proceed to 
trial on parenting issues, they need 
to be prepared to realistically accept 
the consequences of putting their 
lives, their children, and their future 
in the court’s hands, as they will be 
totally abdicating control to a 
stranger to decide their fate and that 
of their children. 

Shared parental responsibility is 
a unique concept, unique to Florida 
- alone, which focuses on the best in- 
terests of the child and assumes both 
parents shall confer and cooperate 


Unless properly 
educated, parents 
will expend precious 
family resources to 
litigate over an 
insignificant title: 
“primary residential 
parent.” 


and make decisions jointly, in a new 
business relationship, as co-parents. 
Unless properly educated and coun- 
selled about the realities of the 
Shared Parental Responsibility Act, 
parents will expend precious family 
resources to litigate over an insignifi- 
cant title, “primary residential par- 
ent,” which carries with it no greater 
rights with regard to the child. This 
litigation is most stressful for the 
attorney, as well as the family, and 
early intervention is the key to as- 
sisting the parents and child. Treat- 
ing litigation over issues regarding 
the child as interdisciplinary and liti- 
gation in which the attorney must be 
most knowledgeable and involved, 
controlling, improving, and rehabili- 
tating the parent serves the best in- 
terest of the litigation and best in- 
terests of the child. 0 
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Criminal Law 


The Instruction on Reasonable Doubt: 
200 Years of Sophistry Is Enough 


by Judge Lawrence V. Johnston Ill 


“Speak English!” Said the eaglet; “I don’t 

know the meaning of half those long 

words and what’s more, I don’t believe 

you do either!” Alice in Wonderland, 
Lewis Carroll 


udge Chamberlin started it 
all. Two hundred years ago, 
in 1798, in Dublin, Ireland, 
Judge Edward Chamberlin 
gave the first recorded definition of 
reasonable doubt to a jury. The words 
he used have changed little to this 
day and find their way into Florida’s 
instruction on reasonable doubt. It 
is time to scrutinize his words and 
our definition and hope that before 
1998 ends we can substitute a new 
and better definition. 
Two hundred years of sophistry is 
enough. 


Is This Any Way 
to Run a Legal System? 

Let me begin by saying I have no 
quarrel with reasonable doubt as a 
standard for conviction in criminal 
cases. It would be in direct contra- 
diction of the United States Supreme 
Court to do so. In re Winship, 397 U.S. 
358 (1970). 

It is the meaningless definition of 
reasonable doubt we use in Florida and 
pretend to understand that provokes 
me to write this article. It is the pa- 
tronizing manner in which we learned 
ones in the legal class deceive jurors 
into believing that we are giving them 
help when we say, “Whenever the 
words ‘reasonable doubt’ are used you 
must consider . . . .” They should ei- 
ther resent the command or ridicule 
what follows it. Unfortunately when a 
judge dressed in a black robe speaks, 
juries are struck with such reverence 


Jurors assume the 
words spoken by an 
honorable person in 

black must make 
sense. This 
assumption is false. 


that they fail to notice the lack of 
content of his or her words. Jurors 
assume the words spoken by an hon- 
orable person in black must make 
sense. This assumption is false. 

Florida Standard Jury Instruction 
2.03 states as follows: 


A reasonable doubt is not a possible 
doubt, a speculative, imaginary or forced 
doubt. Such a doubt must not influence 
you to return a verdict of not guilty if you 
have an abiding conviction of guilt. On 
the other hand, if, after carefully consid- 
ering, comparing and weighing all the 
evidence, there is not an abiding convic- 
tion of guilt, or, if, having a conviction, it 
is one which is not stable but one which 
wavers and vacillates, then the charge is 
not proved beyond every reasonable 
doubt and you must find the defendant 
not guilty because the doubt is reason- 
able. It is to the evidence introduced upon 
this trial, and to it alone, that you are to 
look for that proof. A reasonable doubt 
as to the guilt of the defendant may arise 


from the evidence, conflict in the evidence 
or the lack of evidence. 


The definition sounds familiar to 
lawyers. It feels comfortable. Per- 
haps that is why no one has bothered 
to examine these words with a criti- 
cal ear. The human mind can adapt 
to patterns, even though they are 
incomprehensible. The attraction of 
children’s nonsense limericks is a 
reflection of the same mental process. 

History, familiarity, adaptation, 
and comfort are not justifications for 
keeping bad laws. The legal system 
cannot justify verbal eccentricities on 
grounds of childish delight. The le- 
gal system is a cultural necessity. It 
controls life and death. It attempts 
to punish the wicked, protect the in- 
nocent, and appease the victim. Fa- 
miliar or not, the words used in the 
definition of reasonable doubt are 
incomprehensible. They make no 
sense, even when a person who 
dresses in black speaks them. 

Let me make a few substitutions 
in the framework of the definition to 
see if I can make my point. 

Suppose you go into a doctor’s of- 
fice and ask if you are having a heart 
attack. The good doctor goes to a 
medical dictionary and reads the fol- 
lowing: 

Heart attack: A heart attack is not a bro- 
ken bone, a rash, hypochondria or chest 
pain. Such symptoms must not influence 
you to return a diagnosis of no heart at- 
tack if you have an abiding conviction 
that it is a heart attack. On the other 
hand, if, after carefully considering, com- 
paring and weighing all the symptoms, 
there is not an abiding conviction of heart 
attack, or if having a conviction, it is one 
which is not stable but which wavers and 
vacillates, then the disease is not proved 


to a reasonable degree of medical cer- 
tainty and you must tell the patient you 
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find no heart attack because you are not 
convinced to a reasonable degree of medi- 
cal certainty. It is to the evidence intro- 
duced upon this examination, and to it 
alone, that you are to look for that proof. 
A reasonable degree of medical certainty 
may arise from the symptoms, conflict in 
the symptoms or lack of symptoms. 


If that were the definition physi- 
cians used to assist in the diagnosis 
and detection of heart attacks, people 
would be dying in the streets clutch- 
ing their chests all the time. Doctors 
would not know when to admit the 
patient into a hospital or send the 
patient home with Rolaids. 

Unfortunately, people are dying in 
the streets clutching their chests 
from gunshot and knife wounds. It 
is time we give our jurors meaning- 
ful help in diagnosing the degree of 
proof necessary to convict or acquit. 
We can then admit the guilty of- 
fender into prison and send the in- 
nocent home with our apologies. 

Let’s examine the definition one 
sentence at a time: 

Sentence One: 

“A reasonable doubt is not a possible 
doubt, a speculative, imaginary or 
forced doubt.” 

The primary weakness of this 
opening sentence is you cannot de- 
fine something by saying what it is 
not. To say a ship is not a doughnut 
accomplishes nothing. Moreover, why 
start a definition with comparisons? 
A few sentences later, after defining 
the key term, a writer might refine 
the reader’s understanding with con- 
trasting examples. To do so in the 
opening line only serves to delay the 
inevitable conclusion that no defini- 
tion ever surfaces within the para- 
graph. 

Sentence Two: 

“Such a doubt must not influence you 
to return a verdict of not guilty if you 
have an abiding conviction of guilt.” 

The second sentence merely tells 
the jurors what to do if they have a 
speculative, imaginary, or forced 
doubt. It does nothing to educate 
them on what a reasonable doubt is. 
Sentence two can follow sentence 
one, but both are premature. 

Sentence Three: 

“On the other hand, if, after carefully 
considering, comparing and weighing 
all the evidence, there is not an abid- 


ing conviction of guilt, or, if, having 
a conviction, it is one which is not 
stable but one which wavers and vac- 
illates, then the charge is not proved 
beyond every reasonable doubt and 
you must find the defendant not guilty 
because the doubt is reasonable.” 

It is hard to decide where to begin 
criticizing sentence three. Perhaps 
we should start with the word, “con- 
viction.” It is repeated twice and has 
already been used once in the previ- 
ous sentence. I criticize this word on 
very simple grounds. I ask, “What 
does a criminal prosecution involve?” 
Convicting criminals. Convictions. Is 
it not odd that of the 50,000 or so 
commonly used words in the English 
language, the drafters of this instruc- 
tion could not have found a more neu- 
tral and less distracting word when 
discussing the “state of mind” of the 
jurors? It is an ambiguous word that 
has two entirely different meanings. 
Numerous better words come to 
mind. Persuasion. Belief. View. My 
paperback thesaurus has 18 syn- 
onyms for the idea and all of them 
are better than “conviction.” 

Sadly, even if “conviction” is deleted 
and a better word substituted, the 
third sentence is still in desperate need 
of help. It is 63 words long. A typical 
sentence should have about 20. It has 
eight commas. Three of those commas 
appear in rapid succession between 
only four words, “....guilt, or, if, hav- 
ing....” It would be difficult to find a 
more convoluted sentence in regular 
use in the English language. It would 
be impossible to find a sentence of more 
life-changing consequences. 

The sentence construction is ab- 
surd for such a literate profession. It 
would be a dangerous sentence con- 
struction in a hazardous profession. 

Imagine you are a member of a bomb 
squad wanting to know which wire to 
cut and read the following: “explosion, 
or, if, having a wire, it is one which is 
not blue but one which is yellow or red, 
then cut the....” 

Without a degree in English, your 
life expectancy that afternoon would 
be very short indeed. 

The middle of sentence three con- 
tains its essence. It basically says if 
your belief changes from moment to 
moment then you must find the de- 
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fendant not guilty. That’s okay, but 
why not just say that? By the way, 
what is the difference between a “not 
stable” belief and one which “wavers 
and vacillates”? There is no excuse 
for using three words to describe the 
same thing. There is no excuse for 
putting the word “not” in front of one 
of them and the word “but” in front 
of the other two. The mind has a lim- 
ited ability to comprehend the spo- 
ken word and negatives followed by 
exclusions makes the effort nearly 
impossible. 

The last third of the sentence is non- 
sense. Removing only a few words, the 
phrase reads like this: “then the charge 
is not proved beyond every reasonable 
doubt. . . because the doubt is reason- 
able.” Please read that quote again. I 
have only left out: “and you must find 
the defendant not guilty. . . .” By doing 
so, I have exposed the entire sentence to 
its fatal flaw. It sounds good when put 
together but doesn’t say anything. 

Judge Leonard May wrote about 
reasonable doubt in 1876 in an ar- 
ticle in the American Law Review. 
His comments seem appropriate now, 
even though after a hundred years 
no one seems to have paid him any 
attention. He said, “(So far as rea- 
sonable doubt is concerned) what 
possible end can such a heaping up 
of indefinable terms serve, but to con- 
fuse and baffle rather than enlighten 
and aid the average juror?” Judge 
Leonard May, Some Rules of Evi- 
dence: Reasonable Doubt in Civil and 
Criminal Cases, 10 Am. L. Rev. 663 
(1876). 

Sentence Four: 

“It is to the evidence introduced upon 
this trial, and to it alone, that you are 
to look for that proof.” 

Yes, we hope the jury will look to 
the evidence, but if they look to it and 
“it alone,” they may disregard the 
instruction requiring them to use 
their common sense. Also, the word 
“upon” seems a little too theatrical. 
Does anyone talk like that? Wouldn’t 
the word “in” serve just as well? 

Sentence Five: 

“A reasonable doubt as to the guilt of 
the defendant may arise from the evi- 
dence, conflict in the evidence or the 
lack of evidence.” 

This last sentence tells the jurors 
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where they might find reasonable 
doubts. We might find rattlesnakes 
in dark holes, but it doesn’t help us 
distinguish them from mushrooms. 
We might suppose that jurors would 
look to the evidence for their decision. 
They will be instructed later that 
lawyers’ comments are not evidence. 
What purpose does this sentence 
serve? 

What else do we observe about the 
instruction? 
A) The word “not” is used seven 
times. 
B) The word “if” is used three times. 
C) There is no topic sentence. Our 
high school English teachers taught 
us always to have a topic sentence in 
every paragraph. Topic sentences 
highlight and summarize the para- 
graph. No sentence in this paragraph 
seems to highlight any particular 
theme. 
D) There are 12 commas. 
E) The word “doubt” is used seven 
times. 
F) For those of you familiar with the 
Flesch Reading Ease Index or 
Gunning’s Fog Index, this paragraph 
scores 45 and 19 respectively. These 
are not good scores. 


History of Reasonable Doubt 
To understand how we stumbled 
into this revered but vague definition 
on reasonable doubt, we must take a 
few steps back in time. One very im- 
portant aspect of society is having a 
dispute resolution mechanism for its 
residents. From the earliest times 
the wise and strong were called upon 
to keep peace within communities. 
Later, God was the wisest and stron- 
gest leader in people’s minds. Dis- 
putes were often taken to Him and 
His “rulings” were interpreted from 
accidental or fortuitous events. While 
we might call some of those events 
superstitions today, the belief that 
God directed the outcome of every- 
thing on earth was unshakable. 

In Anglo-Saxon cultures many 
members believed that, “not one 
sparrow shall fall without the will of 
God.” With such faith, it is not diffi- 
cult to understand how certain trial 
techniques evolved. Trial by battle, 
a Norman innovation, reflected a 
confidence that God would reward 


the righteous person. If two contes- 
tants had a dispute, let them fight 
in the king’s courtyard. The outward 
physical abilities of the combatants 
would be no factor. God would never 
give victory to the unjust person. We 
can imagine the townsfolk saying, 
“the brute must have been right all 
along” as the weaker and now blood- 
ied loser was dragged home or bur- 
ied. This judicial remedy survived in 
England until 1819. 

Other methods were used, too. If 
you were accused of murder, you 
might be asked to touch the head or 
wound of the deceased. If the body 
stirred, it was the soul, shocked at 
the closeness of the evil murderer, 


that convicted the accused. Never 
mind that the body might be ar- 
ranged in a precarious position just 
before the prime suspect was called 
into the room. 

The accused might be called upon 
to say an oath. These oaths were not 
to affirm the facts but to recite the 
Word of God. If the tongue stumbled, 
it was the devil’s tongue that made 
the mistake. After that, only execu- 
tion of the evil person remained. To 
make matters worse, these persons 
were not given the last rites and thus 
their souls were condemned to eter- 
nal damnation as well. 

Persons might be called upon to 
recite the truth as the community 
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“knew” it. These early “jurors” might 
be eyewitnesses or just persons 
knowledgeable in the reputation of 
the event. They spoke the truth as 
God’s representatives. To help inter- 
pret God’s will, they eventually re- 
ceived permission to call in outsid- 
ers who may know something about 
the events. These were the first wit- 
nesses. 

The presiding official assisted the 
less learned and temporary citizen 
jurors in following their duty. It 
would not be well to go against the 
will of God. Yet even then they knew 
that human affairs were a continuum 
of probabilities. Humans rarely en- 
counter certainty. What test did God 
follow? God did not make errors. How 
could human beings do as well? 
These God fearing people soon dis- 
covered that they couldn’t avoid mis- 
takes. The solution was to fall back 
on the belief in God’s mercy. To re- 
lieve the pressure on themselves they 
concluded: “It is better that five 
guilty persons should escape unpun- 
ished than one innocent person 
should die.” Years later, Blackstone 
upped the number to 10 and today 
many authors offer 99 as the ratio of 
guilty persons we should accept go- 
ing free to protect one person being 
wrongfully convicted. The weakness 
of that pretense is fruit for another 
article, but the admission of fallibil- 
ity is basic to the human adjudica- 
tion of guilt. 

Why was leniency so accepted? You 
have to remember that in England 
all felons were executed and this 
weighed heavily in the small villages 
where everyone knew each other. 
Also, felony cases involved all larceny 
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and a host of other offenses which we 
today would call trivial. Err on the 
side of mercy and the community 
slept better. The judges said that the 
instructions of the king and God re- 
quired the jurors to acquit if they had 
“any” doubt. No matter how irratio- 
nal, a doubt was a doubt. 

This worked for them at the time. 
The prosecutors of the time still ob- 
tained adequate convictions even 
with an “any doubt” test for a num- 
ber of reasons. First, the defendant 
could not take the stand. Second, the 
defendant could not call witnesses. 
The prosecutor could control the flow 
of information so effectively as to 
meet any burden of proof in most 
cases. Third, in small communities, 
everyone knew what happened. 
Many trials were a formality and 
served as community entertainment. 
The same is sometimes true today. 

In the 18th century, the defendant 
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became able to call witnesses (even 
though they could not be sworn in) 
and the prosecutor’s job started get- 
ting tough. Fundamental fairness 
and an elevation of the common man, 
even the accused man, was the im- 
petus for this new procedure. Conse- 
quently the “any” doubt rule was in 
jeopardy because even unsworn in- 
formation delivered by a sobbing 
spouse could affect the outcome of 
most any trial. The 17th Century phi- 
losophers such as John Wilkins, John 
Locke, and Jean Rousseau provided 
the needed counterbalance. These 
philosophers discussed the minds of 
the ordinary man and the “reason- 
able” man. It is from their works that 
the reasonable man test for negli- 
gence cases evolved. 

Progressive even then, it was from 
the American colonies that the first 
recorded suggestion of change to the 
“any doubt” test comes. Notorious 
events are widely documented and 
the Boston massacre was no excep- 
tion. On March 5, 1770, a patrol of 
British soldiers shot and killed five 
Bostonians during a civil dispute. To 
preserve order in the colonies, the 
Crown indicted the captain and eight 
soldiers. The Crown’s prosecutor was 
Robert Treat Paine. The (local) jurors 
did not want to be held to a standard 
that might acquit the rascals and so 
Mr. Paine gave them an out. One of 
the defense attorneys used the clas- 
sic “any doubt” test in his closing ar- 
gument and said: “The best rule [is] 
... where you are doubtful never act; 
that is, if you doubt of the prisoner’s 
guilt, never declare him guilty.” 

By way of response Mr. Paine in 
his closing said: “If the evidence be 
sufficient to convince you of their 
guilt beyond reasonable doubt the 
justice of the law will require you to 
declare them guilty.” It was only ar- 
gument but it was a beginning. 

Finally in 1798, 200 years ago, we 
find the first recorded incidence of a 
jury instruction on reasonable doubt. 
As mentioned in the opening para- 
graph, Judge Chamberlin, sitting in 
Dublin, Ireland, used reasonable 
doubt in a notorious treason case 
against a Mr. Finney and then re- 
fined his words in the trial of the co- 
defendant, a Mr. Bond, tried later 
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that year. The information about 
their trials comes to us, not from any 
official transcript, but rather from a 
book written in 1824 by Leonard 
McNally, one of the defendant’s at- 
torneys. The jury, we learn, was in- 
structed in the first trial (Finney’s) 
that they were to be satisfied beyond 
the probability of doubt. Moreover, 
that if they had a doubt and if their 
minds were in a state of oscillation, 
they ought to acquit. By July when 
the companion (Bond) was tried, 
Judge Chamberlin went farther and 
instructed the jury by saying, “How- 
ever trite it may be, I must remind 
you of the maxim founded in human- 
ity, that if you have any rational 
doubt, then, as fair and honorable 
men, you must acquit.” The language 
of the two trials taken together 
sounds familiar to us even today. 

In the United States, Chief Justice 
Shaw in the case of Commonwealth 
v. Webster, 59 Mass 5 Cush.320 
(1850), further refined the prevailing 
and evolving definition. His language 
sounds even more familiar. “Reason- 
able doubt,” he said, is “that state of 
the case, which, after the entire com- 
parison and consideration of all the 
evidence, leaves the minds of jurors 
in that condition that they cannot say 
they feel an abiding conviction, to a 
moral certainty, of the truth of the 
charge .. . the evidence must estab- 
lish the truth of the fact to a reason- 
able and moral certainty, a certainty 
that convinces and directs the under- 
standing and satisfies the reason and 
judgment.” 

It is time to admit that the words 
of the two judges have served their 
purpose. We can breathe new life into 
the concept of reasonable doubt and 
minimize the confusion in the minds 
of our contemporary jurors. Our poor 
traditional definition survives not 
from lack of talent or intelligence on 
our part; it survives from our lack of 
attention to detail and our laziness. 
We can do better if we try. With crime 
at an all-time high, we must try. 

I once gave a college paralegal 
class one week to come up with 
phrases and concepts that might bet- 
ter describe reasonable doubt. 

“Reasonable doubt is a logical 
skepticism or continuing uncer- 


tainty,” said one student, Debbie 
Morgan. She went on to suggest that 
if a juror has a strong and unshak- 
able belief of guilt based on good 
judgment and consideration of the 
evidence, conviction would be appro- 
priate. 

Another student, Earlene Mont- 
gomery, said that reasonable doubt, 
“means to be convinced by the evi- 
dence of guilt to a rational common 
sense degree of belief or certainty. If 
the evidence presented although in- 
capable of dispelling all doubts 
leaves a fair sound basis on which to 
rest a verdict, the defendant could be 
found guilty.” 

Not bad for college students. Not 
bad for only one week’s effort. 


Conclusion and Requiem 

We probably do not need to define 
reasonable doubt. Its two words are of 
common usage and understandable. 

That solution is too simple and, I 
realize, totally unacceptable to the 
Bar and to Florida judges. If we must 
say something, let’s work toward a 
product that clarifies and elucidates. 

We cannot do this alone. We will 
need the help of professionals in 
other fields. Logicians would edu- 
cate us about the concepts of rela- 
tive proof and probability. Linguists 
could tell us how long a spoken sen- 
tence can be before the mind can no 
longer understand or retain it. 
Grammarians could tell us where 
to put commas and periods. Any lit- 
erate English-speaking person 
could tell us not to repeat the word 
we are defining within the defini- 
tion itself. We as lawyers could fig- 
ure out for ourselves that the use 
of words such as “conviction” in 
criminal cases should be confined 
to situations when a jury has ren- 
dered a verdict against a defendant. 
Psychologists could tell us. . . . Well, 
you get the point. 

The time is now. A clear definition 
of the standard of proof would have 
a positive impact on our struggling 
criminal justice system. Nothing 
could be better for community confi- 
dence than to admit the errors of the 
past and not let our definition of rea- 
sonable doubt celebrate its 200th 
birthday. 
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Tax Law 


Planning to Maximize the §2013 Credit 


by Robert J. Stommel and Lester B. Law 


hose of us who toil in the 

areas of estate planning 

and estate administration 

learned early on in our prac- 
tice about the credit for tax on prior 
transfers (TPT credit) allowed by 
§2013 of the Internal Revenue Code.’ 
We encounter the credit on the 
checklists we review when prepar- 
ing or reviewing a federal estate tax 
return, and we are mindful of the 
credit when advising (tactfully) the 
surviving spouse that we may wish 
to extend the filing of the federal 
estate tax return for the estate of the 
first spouse to die in the event that 
the surviving spouse may not sur- 
vive the six-month extension period. 
However, as more articles appear by 
commentators extolling the benefits 
of paying tax in the estate of the first 
spouse to die,” increased attention is 
being focused on the credit, and de- 
servedly so. 

The purpose of this article is to 
raise the level of consciousness of the 
TPT credit by reviewing how it 
works and how practitioners can 
plan to maximize its potential ben- 
efit. An in-depth analysis of the TPT 
credit is beyond the scope of this ar- 
ticle. Our intent is to discuss the 
credit in enough detail to hopefully 
spark in the reader/practitioner/ 
planner some ideas for planning (not 
only in the “post-mortem” adminis- 
tration phase, but in the “pre- 
mortem” estate planning phase) to 
use the credit in its usual applica- 
tion. 


Overview of the Credit 

The TPT credit was once charac- 
terized as “the most complex and 
confusing provision of the estate tax 


The credit has been 
characterized as 
“the most complex 
and confusing 
provision of the 
estate tax law.” 


law.”’ Simply put, the purpose of the 
TPT credit is to prevent property 
from being diminished by estate 
taxes imposed on the property in 
successive estates within a relatively 
short period of time. For discussion 
purposes, the person from whom 
property is transferred is termed the 
“transferor” and the transferee of the 
property is termed the “decedent.” 
The TPT credit is the amount of the 
federal estate tax paid on property 
transferred to the decedent from the 
transferor who died within 10 years 
before, or within two years after, the 
decedent’s death and is allowed as a 
credit against the federal estate tax 
imposed on the decedent’s estate. If 
the transferor died within two years 
of the decedent’s death, the full 
amount of the TPT credit is avail- 
able to the decedent’s estate. If the 
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transferor predeceased’ the 
decedent’s death by more than two 
years, the credit is reduced by 20 
percent for every two years or por- 
tions thereof that the decedent sur- 
vived the transferor so that the 
available credit is fully extinguished 
if the decedent survives the transf- 
eror by more than 10 years. 

To reiterate, the TPT credit is a 
credit applied to the federal (and not 
the state) estate tax liability of the 
decedent’s estate equal to the 
amount of the federal estate tax 
deemed paid on property transferred 
to the decedent from the transferor. 
To determine the amount of the TPT 
credit, you must first determine if 
there is a “transfer” of “property” 
that can be valued. The regulations 
broadly define a “transfer” as any 
passing of property or an interest in 
property from a transferor that was 
included in the transferor’s gross 
estate. For instance, the examples 
cited in the regulations include in- 
terests in property held by or devolv- 
ing upon the decedent: 1) as spouse 
under dower or curtesy; 2) as surviv- 
ing tenant of a joint tenancy with 
survivorship rights; 3) as beneficiary 
of the proceeds of life insurance; 4) 
as survivor under an annuity con- 
tract; 5) as donee of a general power 
of appointment; 6) as appointee un- 
der the exercise of a general power 
of appointment; and 7) as remain- 
derman under the release or non- 
exercise of a power of appointment 
by reason of which the property is 
included in the gross estate of the 
donee of the power.® These examples, 
however, are by no means exhaustive. 

The regulations also broadly de- 
fine “property” as any beneficial in- 
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terest in property including a gen- 
eral power of appointment and in- 
cludes annuities, life estates, term 
interests, vested or contingent re- 
mainders, and other future inter- 
ests. The term does not include an 
interest in property consisting of 
bare legal title, such as that of a 
trustee. Nor does the term include 
a power of appointment that is not a 
general power as defined in §2041.° 
Two important aspects of the trans- 
fer and property requirements 
should be noted. First, the property 
interest need not be included in the 
decedent’s gross estate for it to con- 
stitute property. For example, a life 
estate interest received from a trans- 
feror is “property” for purposes of the 
credit even though it is not includ- 
able in the decedent’s estate. Second, 
there is no tracing requirement, that 
is, there is no requirement that the 
transferred property be identified in 
the decedent’s estate or even be in 
existence at the time of the 
decedent’s death. These aspects are 
what gives the TPT credit significant 
value. This is important in planning 
to effectively use the TPT credit, as 
discussed below. 


Valuation Problems 

Once you have a transfer of prop- 
erty from the transferor to the dece- 
dent, you must determine the value 
of the property interest. For the pur- 
pose of computing the TPT credit, 
the transferred property must be 
valued in the decedent’s estate at the 
same amount that the property was 
valued in the transferor’s gross es- 
tate. Moreover, that value must be 
reduced by three important items: 1) 
death taxes payable out of the prop- 
erty interest transferred to the de- 
cedent or which were payable by the 
decedent as a result of the transfer 
to him; 2) the amount of any liabil- 
ity on the property or any obligation 
imposed by the transferor with re- 
spect to the property; and, 3) any 
marital deduction received by the 
estate of the transferor as a result 
of the transfer. The third item is the 
most common item that reduces the 
amount of the TPT credit. In effect, 
if property is transferred from the 
nontaxable estate of the transferor 


(through the use of a full marital 
deduction combined with the appli- 
cable “Applicable Credit Amount”), 
there will be no TPT credit in estate 
of the decedent (i.e., the surviving 
spouse). 

If the property interest may not be 
valued or has a zero value, there can 
be no TPT credit. Valuation prob- 
lems may arise in the situation of 
simultaneous deaths, and with life 
estate interests, interests in discre- 
tionary trusts, and powers of ap- 
pointment. 

When valuing life estates (or re- 
mainders), the value of the interest 
is determined (as of the date of the 
transferor’s death) on the basis of 
recognized valuation principles. For 
persons dying after April 30, 1989, 
Code §7520 dictates that the valua- 
tion be made under tables provided 
by the Internal Revenue Service 
(Publications 1457 and 1458) based 
on an interest rate equal to 120 per- 
cent of the federal midterm rate in 
effect under §1274(d) for the month 


in which the valuation date falls (the 
“$7520 rate”). The Service has issued 
regulations under §7520 effective for 
transactions after December 13, 
1995. These regulations set out ex- 
ceptions to the use of the standard 
§7520 tables that address common 
situations in which valuation prob- 
lems arise. 

The regulations provide that the 
standard §7520 rate may not be used 
if the transferor and the individual 
who is the measuring life of the prop- 
erty interest die as a result of a com- 
mon accident or other occurrence. 
These regulations incorporate the 
Service’s position that in common 
disaster—simultaneous death situ- 
ations—use of the standard tables 
would be inappropriate and produce 
unreasonable results. This result is 
the same even if it can be proved that 
the person who is the measuring life 
survived the transferor. 

The regulations also provide that 
the §7520 rate may not be used if 
the person who is the measuring life 
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of the property interest is terminally 
ill at the time of the transferor’s 
death. A person known to have an 
incurable illness or deteriorating 
physical condition combined with at 
least a 50-percent probability that 
the person will die within one year 
is considered terminally ill. How- 
ever, a person who survives the valu- 
ation date by 18 months or more is 
presumed not to have been termi- 
nally ill on the valuation date un- 
less the contrary is established by 
clear and convincing evidence.® 

Further examples provided by the 
regulations precluding the use of the 
§7520 rate are where a fund to pro- 
vide an annuity for a defined period 
may be exhausted before the end of 
the defined period, or where prop- 
erty in which the income interest is 
held is unproductive. 

The point is, you must be mindful 
when dealing with life estate or an- 
nuity interests that the interests not 
be impaired in a manner that pre- 
cludes the use of the §7520 rate for 
their valuation. 

While the focus above has been on 
life estates, remainder interests also 
may be difficult to value or be inca- 
pable of valuation. The regulations 
provide that the §7520 rate should 
not be used to value remainder or 
reversionary interests unless the 
effect of the administrative and dis- 
positive provisions for the interests 
that precede the remainder or rever- 
sionary interest assures that the 
property will be adequately pre- 
served and protected from erosion, 
invasion, depletion, or damage un- 
til the remainder or reversionary 
interest takes effect in possession 
and enjoyment. The regulations fur- 
ther state that the degree of preser- 
vation and protection would be pro- 
vided only if it was the transferor’s 
intent, as manifested by the provi- 
sions of the arrangement and the 
surrounding circumstances, that the 
entire disposition provides the re- 
mainder or reversionary beneficiary 
with an undiminished interest in the 
property transferred. For example, 
where the life estate holder has the 
power to consume the property, the 
remainder interest cannot be valued 
using the §7520 rate. Thus, as dis- 
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cussed below, careful consideration 
should be given drafting your client’s 
will or trusts. 

As might be expected based on the 
foregoing discussion of problems in 
valuing life estates, valuation prob- 
lems also are present in discretion- 
ary trusts. The regulations specifi- 
cally provide that the §7520 rate 
may not be used to value a life in- 
come interest in a trust if 1) the 
trust, will, or other governing instru- 
ment requires or permits the 
beneficiary’s income or other enjoy- 
ment to be withheld, diverted, or 
accumulated for another person’s 
benefit without the consent of the 
income beneficiary; or 2) the govern- 
ing instrument requires or permits 
trust principal to be withdrawn for 
another person’s benefit without the 
consent of the income beneficiary 
during the income beneficiary’s term 
of enjoyment and without account- 
ability to the income beneficiary for 
such diversion. Thus, once again, 
much consideration should be given 
to the proper drafting choices in the 
pre-mortem or estate planning 
phase for your clients. 

Valuation issues also are present 
with powers of appointment. Sev- 
eral revenue rulings present inter- 
esting analyses of powers of appoint- 
ments for purposes of the TPT credit. 
For instance, in one revenue ruling,’ 
the Service ruled that where a sur- 
viving spouse received both 1) a life 
annuity interest, and 2) a one-year 
power of withdrawal over the entire 
proceeds of an annuity contract that 
was included in her predeceased 
spouse’s (i.e., the transferor’s) gross 
estate (but which was not subject to 
a marital deduction), the surviving 
spouse (i.e., the decedent) had at the 
time of the transferor’s death a gen- 
eral power of appointment (as a re- 
sult of the one-year power of with- 
drawal). The Service further stated 
that the fact she held the general 
power for only one year is of no con- 
sequence, because the TPT credit is 
concerned only with whether the 
transferor transferred a “beneficial 
interest in property” to the surviv- 
ing spouse at the time of the 
transferor’s death. Even if after the 
transferor’s death the “beneficial 


interest in property” (here, the gen- 
eral power of appointment) is sud- 
denly transmuted into something 
that is no longer a beneficial inter- 
est in property, it does not defeat the 
availability of the TPT credit to the 
decedent’s estate. 

In another ruling” which focused 
on the “five and five power,” the Ser- 
vice held that where the transferor 
provided in a testamentary trust 
that the beneficiary A (i.e., the dece- 
dent), would be entitled to the in- 
come of the trust for his lifetime and 
would also have the noncumulative 
five and five power, A’s right of with- 
drawal at the date of the transferor’s 
death was a general power of ap- 
pointment and it qualified as prop- 
erty for purposes of the TPT credit. 
The fact that at A’s death the value 
of the power of appointment had 
lapsed had no consequence on the 
TPT credit. This reemphasizes the 
tenet that the transferred property 
need not be identified in the 
decedent’s gross estate or even be in 
existence at the decedent’s death. 

While general powers of appoint- 
ment may present valuation prob- 
lems, the regulations are clear on the 
treatment of special powers of ap- 
pointment with respect to the TPT 
credit. A special power of appoint- 
ment is not treated as “property” for 
purposes of the credit. Presumably 
the taker in default of appointment 
of a special power also would not 
have an interest capable of being 
valued as his interest can be termi- 
nated by exercise of the power. If this 
is the case, then no one who receives 
the property at the death of the life 
interest holder may claim the TPT 
credit since the interest was not ca- 
pable of being valued at the donor’s 
(transferor’s) death." 


Determining the Credit 

Once you have determined that 
you have a “transfer” for purposes 
of the TPT credit; and, you have de- 
termined that the transfer is of prop- 
erty that qualifies as “property” for 
purposes of the credit; and, you have 
determined that such transferred 
property is capable of being valued; 
then, and only then, can you proceed 
to determine the “amount” of the 
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TPT credit. That amount is the 
lesser of two separately computed 
amounts referred to as the “first 
limitation”” and the “second limita- 
tion,”!’ as follows: 1) the first limi- 
tation is the amount of the federal 
estate tax attributable to the trans- 
ferred property in the transferor’s 
estate (computed using the “aver- 
age” or “pro rata” method of tax al- 
location); 2) the second limitation 
is the amount of the federal estate 
tax attributable to the transferred 
property in the decedent’s estate 
(computed using the “with and with- 
out” or “marginal” method of tax al- 
location). As a general rule, the first 
limitation applies when the taxable 
estate of the decedent is greater than 
the taxable estate of the transferor, 
as the marginal rate of tax in the 
decedent’s estate should be greater 
than the average rate of tax in the 
transferor’s estate. Generally, the 
second limitation will apply where 
the average rate of tax in the 
transferor’s estate exceeds the mar- 
ginal rate of tax in the decedent’s 
estate. 

The regulations provide an alge- 
braic formuia that assists in deter- 
mining the first limitation. Sched- 
ule Q to Form 706 and the worksheet 
that accompanies the instructions to 
Schedule Q provide a very helpful 
tool that assists in computing the 
amount of the TPT credit. The au- 
thors strongly suggest careful review 
of the instructions to Schedule Q and 
the schedule and worksheet that 
accompanies it in determining the 
amount of the TPT credit. 


Planning for the Credit 

Most view the TPT credit as an 
estate administration or “post- 
mortem” planning tool. Although we 
agree with the populous, we suggest 
that this tool also be considered thor- 
oughly in the estate planning or 
“pre-mortem planning” phase for 
your clients. This means that in 
planning for clients who have es- 
tates in excess of the applicable ex- 
clusion amount, proper drafting 
must be considered to take advan- 
tage of the TPT credit at the respec- 
tive deaths of the transferor and the 
decedent. 


As stated at the outset of this ar- 
ticle, the concept of paying some es- 
tate tax in the estate of the first 
spouse to die (i.e., the transferor) 
rather than completely exempting 
the first spouse’s estate from taxa- 
tion is receiving more attention from 
commentators. Economic analyses 
show that in certain situations more 
wealth can be passed to the benefi- 
ciaries of a husband and wife by pay- 
ing estate tax in the estate of the 
first spouse to die regardless of the 
number of years in which the sur- 
viving spouse survives the death of 
the first spouse (debunking the time 
value of money argument associated 
with the early payment of the estate 
tax). Part of this benefit is as a re- 
sult of the TPT credit.'* Since the 
majority of planning that we do as 
practitioners is for married couples, 
this focuses the attention on the 
need for planning to utilize the TPT 
credit along with the marital deduc- 
tion.» This involves creating in the 
surviving spouse (i.e., the decedent) 
beneficial interests that qualify as 
property transferred for purposes of 
the TPT credit, but which do not re- 
quire inclusion of those interests in 
the surviving spouse’s gross estate 
upon her death. 

Qualified terminable interest 
property (QTIP) trusts are com- 
monly used in today’s estate plans. 
As indicated above, the only way to 
receive the TPT credit is if the 
transferor’s estate pays some estate 
tax with respect to property deemed 
transferred to the decedent. One way 
to pay some estate tax in the 
transferor’s estate is to make a par- 
tial QTIP election (or make no QTIP 
election) with respect to the QTIP 
trust. The effect of this is that the 
surviving spouse (i.e., the decedent) 
will have a life estate interest in the 
non-QTIP (portion of the) trust that 
will qualify for the TPT credit. The 
life estate will qualify as “property 
transferred” to the surviving spouse 
at the transferor’s death. 

Similarly, the applicable exclusion 
trust (using today’s terminology) 
also should provide for mandatory 
income distributions exclusively to 
the spouse to qualify that life estate 
interest as “transferred property” for 


the TPT credit. 

The addition of a five and five 
power to each of the applicable ex- 
clusion and QTIP trusts will increase 
the value of the beneficial interests 
passing to the surviving spouse and 
thus increase the potential TPT 
credit.'¢ 

To augment the beneficial inter- 
ests created for the surviving spouse, 
outright property bequests to the 
surviving spouse disclaimed by the 
spouse should be directed to the ap- 
plicable exclusion trust or a separate 
mandatory income disclaimer trust 
created for the surviving spouse’s 
benefit if circumstances warrant a 
separate trust. This will increase the 
value of the beneficial interest pass- 
ing to the surviving spouse from ei- 
ther of these trusts, thus increasing 
the potential amount of the TPT 
credit. 

There are some points to consider 
regarding this planning. For in- 
stance, the client may prefer that the 
applicable exclusion trust and the 
non-QTIP (portion of the) trust (as- 
suming a partial QTIP election) have 
sprinkling provisions for income 
among beneficiaries other than the 
surviving spouse. It may be difficult 
to counsel clients to plan in a man- 
ner to maximize the TPT credit, es- 
pecially considering the fact that the 
TPT credit evaporates if the surviv- 
ing spouse survives the transferor by 
10 years. To plan for the situation 
where it appears that the age or 
health of the surviving spouse will 
make such spouse’s death within 10 
years of the transferor unlikely, you 
should consider drafting a backup 
disclaimer trust providing for the 
sprinkling of income or income ac- 
cumulation to which disclaimed 
spousal interests in the applicable 
exclusion or non-QTIP trusts would 
fall. This provides a degree of flex- 
ibility for this situation. Admittedly, 
reliance on the spouse to disclaim 
may be a negative factor. 

In the post-mortem setting the use 
of disclaimers is useful in seeking to 
qualify property interests for maxi- 
mum use in the TPT credit compu- 
tation. If the surviving spouse’s in- 
come interest in the applicable 
exclusion trust is not susceptible of 
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valuation at the transferor’s death 
because of sprinkling provisions as 
to income or principal in favor of oth- 
ers than the surviving spouse, or 
even if it is susceptible of valuation 
(but at a lower value) because of 
ascertainable standards surround- 
ing invasion possibilities for others 
coupled, perhaps, with a clear intent 
that the income beneficiary be the 
trust’s primary beneficiary, disclaim- 
ers by those other beneficiaries as 
to their income and/or principal in- 
terests could either qualify the in- 
come interest for the TPT credit, or 
if it were merely a question of 
amount, increase the value of the 
income interest for credit purposes 
to its full actuarial value. However, 
if payment of income is entirely 
within the trustee’s discretion, dis- 
claimers by the other income recipi- 
ents will not result in qualification 
of the income interest for TPT credit 
purposes.’” 

Where a life estate with a power 
of appointment trust is being used 
as the marital trust and your client 
desires to pay tax in the transferor’s 
estate, the surviving spouse may dis- 
claim the power of appointment over 
all or a portion of the trust. The por- 
tion of the trust to which the dis- 
claimer applies will not qualify for 
the marital deduction, but the re- 
tained income interest in the trust 
will qualify as a beneficial interest 
in property for purposes of the TPT 
credit. 

What if a trustee’s administrative 
powers over a trust are too broad, 
such that the value of the income (or 
principal) interest is not susceptible 
to valuation? For example, the regu- 
lations provide that the power to in- 
vest in non-income-producing assets 
generally will render an income in- 
terest as not susceptible of being 
valued. Atrustee’s disclaimer of the 
offending provision will allow the 
income interest to be valued and 
thus qualify it for TPT credit pur- 
poses. 

The above examples illustrate how 
careful thought, taking into consid- 
eration the TPT credit, could provide 
your clients with ways of taking ad- 
vantage of the credit, while provid- 
ing the family with flexible estate 


planning documents. 

Admittedly, the TPT credit has 
been viewed as more of a post- 
mortem planning tool than as a tra- 
ditional “pre-mortem” planning de- 
vice. However, that was in the days 
of 100 percent deferral of tax upon 
the death of the first spouse being 
the norm. Clearly the economic 
analyses supports the concept that 
it is sometimes better to pay some 
estate tax in the estate of the first 
spouse to die (i.e., the transferor). 
This very well could become the 
norm for estates fitting certain pa- 
rameters. This warrants that closer 
attention be paid to planning that 
maximizes the potential use of the 
TPT credit. 0 


1 All references will be to the Internal 
Revenue Code of 1986, unless otherwise 
indicated. References to Code sections 
will be referred to as “Code §” or “§.” 

2 E.g., Pennell and Williamson, The 
Economics of Prepaying Wealth Transfer 
Tax, Tr. & Est., June 1997 at 45, July, 
1997 at 40, and August, 1997 at 52. 

3 Rudick, The Estate Tax Credit for Tax 
on Prior Transfers, 13 Tax L. Rev. 3 
(1957). 

* Code §2013(a); Treasury Regulations 
§20.2013-1(a) (hereinafter all references 
to Treasury Regulations will be referred 
to as “Treas. Reg. §” or “Reg. §”). 

5 See generally, Treas. Reg. §20.2013- 
5 


7 This is the new term used in §2010 
after passage of the Taxpayer Relief Act 
of 1997 ( “1997 Act”). For purposes of this 
article, all references to the old termi- 
nology, “Unified Credit,” shall henceforth 
be referred to as the “Applicable Credit 
Amount” and to the “Applicable Exclu- 
sion Amount” (as such terms apply and 
as such terms are now defined in Code 
§2010 after passage of the 1997 Act). 

§ Further prohibitions on the use of the 
§7520 rate exist where the transfer in- 
strument does not provide the life ben- 
eficiary with the degree of beneficial en- 
joyment that is consistent with the type 
of property interest the standard tables 
are designed to measure. Thus an income 
beneficiary must receive that degree of 
beneficial enjoyment that the principles 
of the law of trusts provide to a person 
who is unqualifiedly designated as the 
income beneficiary of the trust. Similarly, 
where a person is given the right to use 
tangible personal property, that use must 
coincide with the use, possession, and 
enjoyment of the property that applicable 
state law affords to a life tenant. Treas. 
Reg. §20.7520-3(b)(4). 

® Rev. Rul. 66-38, 1966-1 C.B. 212. 
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10 Rev. Rul. 79-211, 1979-2 C.B. 319. 

1 Kessler, Estate Tax Credits and Com- 
putations, 844 Tax Ment. Portro.io, at 
A-24. 

2 Treas. Reg. §20.2013-2. 

13 Treas. Reg. §20.2013-3. 

14 Typically, in the case of a married 
couple, the other part of the benefit is as 
a result of “running up the brackets” in 
the first spouse’s estate. For a detailed 
analysis, see, Pennell’s and Williamson’s 
article, supra note 2. However, please 
note that the article was written before 
the 1997 Act, and as such some of the 
analysis may not be complete with re- 
spect to the period from 1998 to 2006 (i.e., 
the period that the Applicable Exclusion 
Amount will be increased from its cur- 
rent $600,000 amount to $1 million). 

15 Recall that there is a tension between 
the utilization of the TPT credit and the 
marital deduction. In order to receive the 
benefit of the TPT credit, the property 
transferred cannot be subject to the mari- 
tal deduction in the estate of the transf- 
eror (i.e., first spouse to die). For an ar- 
ticle discussing the optimization of the 
TPT credit with a partial QTIP election 
when spouses die in quick succession, see, 
Bost, The Optimal QTIP Election and the 
Prior Transfer Credit, Pros. & Prop., May/ 
June, 1992 at 42. 

16 However, please note that although 
the five and five power will increase the 
potential benefit of the TPT credit, it may 
also increase the value of the surviving 
spouse’s gross estate. Thus, careful analy- 
sis should be made before considering 
utilizing the five and five power. Clearly, 
if there are nontax reasons for including 
the five and five power, then the TPT 
credit would be an added benefit for uti- 
lizing the power. 

17 Excerpted from Moore, Recognition 
and Uses of Federal Estate Tax Credits 
in Estate Planning and Administration, 
Puitip E. HECKERLING INsT. ON Est. PLaAN., 
§805.3 (1987). 
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Administrative Law 


Agency Discipline Proceedings: The Preponderance 


of Clear and Convincing Evidence 


n American jurisprudence, the 

standard or burden of proof in 

a particular type of proceeding 

is based upon society’s level of 
concern with the degree of accuracy 
in the factual findings delivered by 
the trier of fact.! The traditional 
“preponderance of the evidence” 
standard allows parties—usually en- 
gaged in a civil dispute best settled 
by monetary compensation—to 
share equally the risk in proving 
their claims and affirmative de- 
fenses.” Cases in which one party has 
accused another of a civil wrong with 
more severe implications, such as 
fraud, require proof by clear and con- 
vincing evidence. Finally, in a crimi- 
nal case, our society imposes almost 
the entire risk of error upon itself 
by requiring the state to prove the 
guilt of the accused beyond a reason- 
able doubt. 

In civil actions under federal law, 
the preponderance of the evidence 
standard generally is used, except 
certain situations that require clear 
and convincing evidence. The U.S. 
Supreme Court has held that the 
higher, intermediate, clear and con- 
vincing standard is reserved for 
cases “where particularly important 
individual interests or rights are at 
stake” such as hearings to termi- 
nate parental rights,‘ involuntary 
commitment proceedings,’ civil 
fraud,® and disbarment.’ The clear 
and convincing standard of proof 
encompasses “that measure or de- 
gree of proof which will produce in 
the mind of the trier of fact a firm 
belief or conviction as to the truth of 
the allegations sought to be estab- 
lished.”* Notably, the Supreme Court 


by Cleveland Ferguson Ill 


Clear and convincing 
evidence is required 
only when an agency 
seeks to take “penal” 
action against a 
licensee. 


has expressly approved the use of 
the preponderance of the evidence 
standard in agency actions that may 
result in civil penalties being levied 
upon an individual.® 

In Florida administrative law, the 
preponderance standard is also the 
norm. Applicants for permits or li- 
censes have the burden of demon- 
strating entitlement thereto by a 
preponderance of the evidence.’® 
Proof by clear and convincing evi- 
dence is required only when an 
agency seeks to take “penal” action 
against a licensee or permittee." 
Until 1996, only when an agency 
action may have resulted in revoca- 
tion or suspension of a license did 
Florida courts hold that a “loss of 
livelihood” would result and prop- 
erty rights would be significantly 
infringed upon, requiring proof by 


clear and convincing evidence. 

The recent trend in Florida admin- 
istrative law has been an expansion 
of the concept of when agency action 
is penal or may result in a loss of 
livelihood. Recent decisions have sig- 
nificantly altered the test for when 
agency action requires proof by clear 
and convincing evidence. This article 
will examine this trend and point out 
some practical consequences of rais- 
ing the bar to the clear and convinc- 


‘ing height. 


Department of Banking & 
Finance v. Osborne Stern 

In 1996, the Florida Supreme 
Court held for the first time that the 
imposition of an administrative fine, 
without action against a license or 
permit, is penal in nature and im- 
plicates significant property rights. 
Department of Banking & Finance v. 
Osborne Stern, 670 So. 2d 932 (Fla. 
1996). In Osborne Stern, an appli- 
cant for registration to deal in secu- 
rities was denied on the basis of vio- 
lation of statutory prohibitions 
against dealing in securities without 
having previously registered with 
the state. The department also 
sought to impose administrative 
fines against the applicant for the 
same statutory violations. In the rec- 
ommended order, the hearing officer 
(now administrative law judge or 
ALJ) stated that the applicant had 
the burden of proving entitlement to 
registration by a preponderance of 
the evidence. TheALJ also held that 
the department had the burden of 
proving its allegations, which would 
allow imposition of civil fines, by a 
preponderance of the evidence. The 
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ALJ found that the applicant had not 
satisfied his burden, but that the 
department had met its burden. The 
department’s final order denied reg- 
istration and imposed the civil 
fines. 

On appeal, the First District Court 
of Appeal reversed the final order, 
reasoning that when an agency 
seeks to revoke an existing license 
based on violations of statutory pro- 
hibitions, the agency must prove the 
violations by clear and convincing 
evidence. Thus, the court concluded, 
the same burden of proof should ap- 
ply when an applicant is being de- 
nied a license in the first instance 
based on violations of the same or 
similar statutes, assuming that the 
applicant is otherwise qualified for 
a license. The court also included the 
imposition of fines within the clear 
and convincing umbrella. The follow- 
ing question was certified as being 
of great public importance: 

In denying an application for registra- 
tion to sell securities and imposing civil 
fines for alleged violations of provisions 
in chapter 517 regulating the sale of se- 
curities, is the department of banking 
and finance required to prove such alle- 


gations by clear and convincing evi- 
dence?™* 


The Florida Supreme Court ac- 
cepted certiorari and rephrased the 
above question into two parts. First, 
must the department prove by clear 
and convincing evidence that an ap- 
plicant has violated a statute in order 
to deny an application on that basis? 
Second, must the department prove by 
clear and convincing evidence that an 
applicant violated a statute in order 
to impose administrative fines? The 
court said no and yes.'* 

As for denying the application for 
registration, the court adopted the 
reasoning of Judge Booth, who had 
dissented below, and found that the 
applicant carries the burden of proof 
throughout an application proceed- 
ing. Engaging in an occupation is a 
“privilege rather than a right,” the 
court held, and agencies have broad 
discretion to regulate professions. 
The court saw no reason to extend 
the clear and convincing standard to 
license applications.* 

As for imposing civil fines, how- 
ever, the court took a different track. 


Administrative fines, the court 
broadly held, “are generally punitive 
in nature.” Further, “unlike the de- 
nial of an applicant’s registration, an 
administrative fine deprives the per- 
son fined of substantial rights in 
property.” Finally, the court held that 
“because the imposition of fines un- 
der section 517.221(3), like license 
revocation proceedings, are penal in 
nature and implicate significant 
property rights, the extension of the 
clear and convincing evidence stan- 
dard to justify imposition of such a 
fine is warranted.”! 


Latham v. Florida 
Commission on Ethics 

In 1997, the First District Court 
of Appeal was faced with a question 
of first impression—the correct bur- 
den of proof in proceedings before the 
Florida Commission on Ethics. 
Latham v. Florida Commission on 
Ethics, 694 So. 2d 83 (Fla. lst DCA 
1997). In Latham, a former member 
of the Florida Parole Commission 
was found to have violated FS. 
§112.313(6), by the Commission on 
Ethics.'’? The commission recom- 
mended that the Governor impose a 
civil penalty of $2,500 as well as a 
public censure and reprimand.”* 

Latham appealed, asserting 
among other grounds that the incor- 
rect burden of proof had been used 
below. The court, relying on case law 
and the ethics code itself, found that 
clear and convincing evidence would 
be required before the ethics commis- 
sion could recommend penalties based 
on a finding of corruption. The court, 
citing Osborne Stern, held that it is the 
nature of the proceeding and its con- 
sequences that determine the burden 
of proof required. The court recognized 
that the Florida Supreme Court in 
Osborne Stern, for the first time, had 
found that the potential for imposition 
of a fine alone required clear and con- 
vincing evidence. Then the court went 
further. The Latham court stated that 
“personal wealth” is entitled to the 
benefit of the clear and convincing evi- 
dence standard. Going as far as invok- 
ing a quotation from The Holy Scrip- 
tures, the Latham court found that 
having a “good name” was just as 
much a “loss of livelihood” if not more 
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so, than possessing a professional li- 
cense, and was entitled to the added 
protection afforded licensees. 


Osborne Stern and Latham 

Osborne Stern appears to have 
been broadly interpreted by the 
Latham court. While both Osborne 
Stern and Latham agree that impo- 
sition of fines requires clear and con- 
vincing evidence, Latham goes on to 
require clear and convincing evi- 
dence when a person’s future 
chances of earning a living are im- 
plicated. Latham extends the benefit 
of the clear and convincing standard 
to a person’s reputation. This inter- 
pretation raises the question of 
when does a person’s reputation be- 
come a property right worthy of pro- 
tection by the clear and convincing 
standard? Does reputation only ex- 
ist once a license application is ap- 
proved or public office achieved? If a 
person’s “good name” is as important 
or more important than mere money, 
should not a denial of a license based 
on a violation of law require a higher 
standard of proof than an adminis- 
trative fine when no licensed occu- 
pation is involved? 

According to Osborne Stern, until 
a license is obtained, engaging in a 
particular occupation is a privilege 
rather than a right. Thus, an appli- 
cant may be denied an occupational 
license, and suffer a complete loss 
of livelihood and damage to reputa- 
tion, if an agency proves a violation 
of law by a preponderance of the evi- 
dence. However, if the person holds 
a license, the violation must be 
proven by clear and convincing evi- 
dence. 

According to Latham, if a person 
holds no license and is not applying 
for a license, the person’s reputation 
deserves increased protection 
against agency action. Thus, if the 
applicant in Osborne Stern had been 
prosecuted for statutory violations 
prior to having applied for registra- 
tion to sell securities, Latham would 
have required the agency to meet the 
clear and convincing evidence stan- 
dard. If the agency were unable to 
do so, could the applicant then have 
applied for registration without hav- 
ing to worry about the charges, or 
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could the agency have raised the vio- 
lations anew? Another question 
raised by Latham is whether an 
agency must have clear and convinc- 
ing evidence to administer even the 
least “penal” discipline against a lic- 
ensee, even if no fine is involved, 
based on the possible loss of reputa- 
tion. 

Latham does have some aspects 
that may limit its wholesale appli- 
cation. Arguably, the case only ap- 
plies to public officials accused of 
corruption under F‘S. §112.317. Also, 
since Latham was fined, the 
opinion’s mentioning Latham’s “good 
name” and loss of stature in the com- 
munity was mere dicta. Thus, if 
Latham is read narrowly, the clear 
and convincing standard is not ap- 
plicable to everyone who may suffer 
a loss of reputation as a result of 
agency action, but only public offi- 
cials accused of corruption who may 
be fined as a result. This reading, 
however, is more restrictive than 
Osborne Stern, which applies the 
clear and convincing standard any 
time an administrative fine may be 
levied. 


Practical Effects of the 
Clear, Convincing Standard 
Requiring agencies to prove cases 
by clear and convincing evidence 
may serve to protect an individual 
subject to the penal process, but in 
the long run may actually result in 
less protection for the public. For the 
lawyer representing an administra- 
tive agency, the standard of proof 
determines the preparation required 
to prosecute a case. The higher the 
standard, the more preparation is 
necessary. This could affect the num- 
ber of cases tried and lead to overall 
frustration of the ability to enforce 
state statutes and agency rules. Cer- 
tainly state budgets are not pre- 
pared with standards of proof in 
mind, but for smaller agencies and 
more routine functions conducted by 
larger ones, having the intermedi- 
ate standard of proof apply to many 
more administrative actions will 
have an effect.” Another potential 
consequence of broadening the ap- 
plication of clear and convincing evi- 
dence is the cheapening of its pro- 


tection for, in the words of the U.S. 
Supreme Court, the “particularly 
important individual interests or 
rights.” 


Conclusion 

Osborne Stern and Latham have 
unequivocally extended the clear 
and convincing burden of proof to all 
cases in which administrative fines 
may possibly be assessed. Arguably, 
these cases also require the height- 
ened standard to be used by agen- 
cies in all actions which may result 
in a loss of reputation, except for li- 
cense application denials. While this 
added protection for individuals 
faced with prosecution appears ben- 
eficial, a near across-the-board use 
of the clear and convincing standard 
may reduce effective agency enforce- 
ment. O 
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mission (FEC). The FEC was created by 
statute within the Department of State 
to determine violations of Florida’s Elec- 
tion Code. In 1997, the Florida Legisla- 
ture made the FEC an independent 
agency. The FEC has jurisdiction over 
candidates, political action committees, 
domestic corporations, and elected offi- 
cials. The FEC has many duties, among 
them penalizing delinquent campaign 
reports filed with the Department of 
State’s Division of Elections by assess- 
ing fines. 

All fines assessed for the late filing 
of campaign treasurer’s reports are cal- 
culated according to Start. 
§106.07(8)(b), which calls for fines of $50 
a day not to exceed 25 percent of the to- 
tal receipts or expenditures for the pe- 
riod covered by the late report. These 
fines are routine. Two or three dozen of 
these cases appear on the FEC docket 
each month. Nearly all are adopted with- 
out a hearing. Appeals based upon un- 
usual circumstances are provided for in 
§106.07(8)(c). Those cases have been 
adjudicated using the traditional prepon- 
derance of the evidence. Florida Statutes 
provide that the commission can only 
waive fines in whole or part based upon 
unusual circumstances. Otherwise, fines 
must be assessed at the statutory rate. 

If Osborne Stern is regarded as the 
standard, these fines of $50 a day are 
punitive in nature by virtue of being 
fines; thus, the due process protections 
of the intermediate standard must be 
employed. Instead of voting on these 
cases via a monthly listing, commission 
staff would have to prepare a case 
against each candidate. Expenses involv- 
ing discovery, travel, and witnesses 
would increase exponentially for all 
sides. Employing the intermediate stan- 
dard would not be useful in these cases 
because most respondents do not appear 
before the commission. Those that do 
have accumulated tens of thousands of 
dollars in fines and ask the commission 
to mitigate a portion of them. 


Cleveland Ferguson III is staff coun- 
sel for the Water and Wastewater Divi- 
sion of the Florida Public Service Com- 
mission. He received his B.S. in legal 
studies from Nova Southeastern Univer- 
sity in 1994 and his J.D. from Florida 
State University College of Law in 1997, 
where he was a member of the national 
mock trial team and research editor for 
The Journal of Land Use & Environmen- 
tal Law. Mr. Ferguson expresses appre- 
ciation to Robert C. Downie of Brown, 
Ward & Van Leuven, PA., for his assis- 
tance in preparing this article. 

This column is submitted on behalf 
of the Administrative Law Section, Rob- 
ert M. Rhodes, chair, and Robert C. 
Downie II, editor. 
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Best Case Solutions 75 
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Empire Corporate Kit 5 @aol.com © Within 90 minutes of talking with 


Government Liaison Dr. Lerner we will fax the proposed 
: BUSINESS OPPORTUNITIES specialist’scurriculum vitae and retainer 
Services agreement for review. 


Health Care Auditors, Inc. © Serving legal professionals since 1975. 
@ Pre-paid Legal Services for Small Businesses, 


Holland & Kinight LLP Complete Turn Key Operation, Lucrative National Dr. STEVEN E. LERNER 


Inter-City Testing & Contracts in place, Serious Participants Only. Fax 
uty 8 Inquires to Robin Prever (518) 584-0380 & ASSOCIATES 


Consulting 1-800-952-7563 
International Genealogical 
Search 
Dr. Steven Lerner 
Lexis-Nexis 
National Lawyers Risk 
Management Association 
Offshore Solutions 
1-800-Serve-Em 
Overseas Management M d / E 
eaical Experts 

Peed, Koross, Finkelstein & Crain 
Physicians for Quality Florida physicians have more credibility 
Presidential Estates Cover3| || with Florida juries. We have more than 


||| 900 Florida physicians who have agreed 
Professional Asset Locators 76 

ia 17| || to review your malpractice case and, if it 
Siver Consultants 43 ||| has merit, testify for you. Plaintiff or 

T. Rowe Price 7, 11, 29, 55 defense. 


UCC Filing & Search 
adalat 9 THE ALTERNATIVE to typical referral services: we 
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LAWYER SERVICES 


‘EXPERT WITNESS 


Dry Cleaning 


® Consulting and Forensic Expert in the field of Dry 
Cleaning + 40 years of experience » GLDC Services, 
Inc. + (561)283-6747 + Fax (561) 283-7907 


Handwriting 


® Forensic Document Examiner/ Handwriting Ex- 
pert: Don Quinn, 4040 Woodcock Drive, Suite 147, 
Jacksonville, FL 32207, (904)724-5878. Thirty years 
experience in Federal and State Crime Laboratories. 
Qualified in Federal and State courts. Retired FDLE 
Document Examiner. 


Medical 


@ Psychiatrist, Board Certified, in large Private Prac- 
tice available for medical malpractice, case reviews, 
evaluations depositions and testimony. MarkAgresti, 
M.D. Telephone (561) 842-9550 or Fax (561) 
842-9114 


QUALITY SOFTWARE, 
Now For WINDOWS" 


FASTER, SMARTER & EASIER To 


Best Case Bankruptcy for Windows is 
the friendliest, most powerful software 
available for producing debtors’ forms. 


Call today for your FREE evaluation 
version, brochure and price list. 


1.800.492.8037 


Best SOLUTIONS, INC. 
600 Davis Street, Suite 201 
P.O. Box 32 

Evanston, IL 60204-0032 


REACH Us ON THE 
Wipe Wes AT: 
www.bestcase.com 
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 60-DAY MONEY-BACK GUARANTEE 


@ Medical Malpractice Consultant, Irvin H. 
Blumfield, M.D. B.S. Pharmacy, C.A.O.G.,A.C.O.G., 
Certified OB-Gyn., will advise either way according 
to my interpretation of strong points. Available 
throughout the year. Telephone (941) 387-8544 or 
(941) 320-7297. Court appearance as necessary. 


Security 


@ Experienced expert for security or police mat- 
ters, former Miami Beach Police Chief, 26 years ex- 
perience, F.B.1. Academy Graduate, Masters Degree, 
Certified Instructor. Lou Gasto (954) 434-0413 


Toxicology 


@ Chemical Toxicologist. Twenty-four years expe- 
rience in Sampling and expert witness- industry, gov- 
ernment and university research. Soc. of Toxicol- 
ogy, SETAC, American College of Toxicology. Dr. R. 
L. Lipsey, (904)398-2168. 


Trust 


= Expert Witness Trust & Bank Investments: 
Twenty years investment experience. Former vice 
president/portfolio manager Chase Manhattan, 
Sun Bank, United Jersey. Chartered Financial 
Analyst (1979). Cum Laude-Wharton, University 
of Pennsylvania. BS economics, dual maior: fi- 
nance/economics. S.E.C.--registered investment 
advisor. Steve Stern, CFA, 240 Crandon Bivd., 
#209, Key Biscayne, FL 33149; (305) 361-9772. 


er-City Testing & 
Consulting 


Technical Evaluations and 
Expert Testimony 
Inquiries Welcome 


Accident Reconstruction; Athletic/Sports Accidents; 
Aviation/Boating; Biomedical Injury Analysis; 
Construction Safety; Elevators/Escalators; Fires/ 
Explosions; Flammability-Materials; Giass/Metal 
Fracture; Helmet Injuries; Ladder Injuries; Pollution- 
Air & Water; Safety/Electrical Engineering; Slips and 
Falls; Toxic Exposure; Transportation, Tire & 
Highway Safety; Warnings/instructions 


(561) 361- O90 


Jupiter, Florida 33468 
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TO THE MEDICAL-LEGAL COMMUNITY 


by 


side. We proffer no lists of UNIVERSITY 
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tion earnings capacity and life care planning. David 
Toppino, MA, CRE, CEA (forensic economic expert) 
with offices in Miami and Los Angeles, and Joseph 
Agrusa, MS, CCM, CVE, (vocational & Life care plan- 
ning expert) with offices in Orlando and Daytona, 
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cost efficient litigation support and credible expert 
witness testimony. All cases involving past/future 
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Source. Highest quality legal research, consultation, 
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Fax: 800-206-6096 
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Michael A. Crain, CPA 
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ESTATES 
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landscaped grounds. Within Presidential 
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Presidential Estates is a brand 
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